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a Supreme Court of the District of Columbia. 

James W. Barker 

* vs 

The Mutual Fire Insurance Company { ^°* ^0498. Equity, 
of the District of Columbia et al. J 


United States of America, 
District of Columbia, 



Be it remembered that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had in the above-entitled cause, to wit: 


1 Original Bill. 

Filed May 22, 1899. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

James W. Barker ) 

vs. 

The Mutual Fire Insurance Com- 
pany of the District of Columbia aud 
Samuel C. Wilson and James F. 

Oyster, Trustees. 

To the supreme court of the District of Columbia, holding a special 
term for the trial of equity causes : 

Your orator complains and says: 

1. He is a citizen of the IJnited States and a resident of the Dis- 
trict of Columbia, and brings this suit in his own right. 

2. The defendant The Mutual Fire Insurance Company of the 
District of Columbia is a body corporate, duly chartered by act of 
Congress of the United States, having its place of business in the 
District of Columbia, and is sued in its own right. The defend- 
ants Samuel C. Wilson and James F. Oyster are citizens of the 
United States and residents of the District of Columbia, and are 
sued as trustees respectively. 
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3. Heretofore, to wit, on the 27th day of July, 1896, your orator, 
being indebted unto the defendant in the sum of $10, 000, made and 
delivered unto the defendant his certain promissory note for that 
amount and of that date, payable one year after date to the defend- 
ant’s order, and secured by a primary deed of trust on part of lot 
numbered ten (10), in square numbered three hundred and nineteen 

(319), in the city of Washington, in the District of Columbia, 

2 beginning for the same at a point on H street north, being 

the northwest corner of said lot numbered 10, and running 

thence east by and with the line of said PI street 25 feet and one 
inch to an alley, thence south and with the line of said alley 100 
feet, thence west 25 feet and one inch, and thence north 100 feet to 
the place of beginning, as will appear, reference being had to the 
record of said deed of trust in Liber 2145, at folio 270, of the laud 
records of the District of Columbia aforesaid. Said ground is im- 
proved by two (2) frame and brick dwelling-houses, numbered re- 
spectively 1108 and 1110 H street northwest, and by a stable in the 
rear of the lot. 

4. Thereafterwards, to wit, on the 15th day of July, 1898, the said 
promissory note being unpaid, the said defendant corporation 
agreed to accept conveyance of the title of said property from your 
orator in satisfaction and extinguishment' of the same upon a valu- 
ation of fourteen thousand dollars, but, in violation of said agree- 
ment, thereafterwards, to wit, on the 28th day of October, 1898, 
caused advertisement to be made of the sale of said property, under 
said deed of trust, as of the 28th day of October, 1898. Your orator, 
relying upon the integrity of his said agreement with the defendant 
and of the latter’s obligation by virtue thereof to accept conveyance 
of his said property in discharge of his said indebtedness at the 
aforesaid valuation thereof, thereupon filed his bill in this court to 
enforce the specific performance of said agreement and to enjoin 
the aforesaid sale of his said property. The restraining order which 
issued simultaneously with said bill having been subsequently dis- 
solved, the said defendant, notwithstanding the pendency of said 

suit, caused readvertisement to be made of the sale of said 

3 property, and the same was offered for sale thereafterwards, 

to wit, on the 28th day of December, 1898, at four o’clock 

p. m. Said offer of sale was made against the protest of your ora- 
tor, which he then and there made to the said defendant, on the 
ground that the time, being in Christmas week, was manifestly un- 
propitious. 

5. At the time so, as aforesaid, last advertised for the sale of said 
property there were present besides the auctioneer’s clerk and the 
two trustees the secretary of the said defendant corporation, one of 
the two counsel representing the said defendant in its aforesaid 
pending litigation with your orator, two young men from the office 
of said counsel, two persons unknown to your orator, Mr. Gabriel 
Edmonston, and Mr. Daniel O’C. Callaghan. The last named, after 
the auctioneer’s clerk had read the advertisement of sale, stated on 
behalf of your orator that, notwithstanding the dissolution of the 
aforesaid restraining order, the equity suit aforesaid was yet de- 
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pending undecided on its merits, and that he then and there pro- 
tested on behalf of your orator against the regularity of said sale. 
The auctioneer’s clerk, nevertheless, proceeded to cry said sale ; 
whereupon not more than two, or at most three, bids were offered, 
neither of which were bona fide or made by responsible parties, and 
all of which were made, as your orator is informed and believes, 
and therefore charges, in pursuance of a precoucerted arrangement 
of the said defendant corporation, whereby color might be given to 
the contemplated purchase by the said defendant corporation, and, 
pursuant to said preconcerted arrangement, the said property was 
then and there finally knocked down to the said defendant at the 
pretended price of nine thousand and five hundred dollars, 

4 or four thousand and five hundred dollars less than the said 
defendant had valued said property at in the month of July 

previous. Your orator further says that the improvement of said 
property is such that it can be readily sold in parcels, and that such 
method of selling it would be incontestably more advantageous 
than its sale in bulk. The said defendant, however, caused said 
property to be offered in bulk and it was so knocked down to the 
said defendant colorably, as aforesaid. In this connection your 
orator refers to the affidavit- of the said Gabriel Edmonston and the 
said Daniel O’C. Callaghan, which are hereto annexed, marked re- 
spectively Exhibits A and B, and are prayed to be read as parts 
hereof. 

Pursuant to said pretended sale the said trustees thereafterwards, to 
wit, on the 19th day of January, 1899, executed and delivered unto 
the said defendant a pretended conveyance of said property, which 
was thereafter recorded in Liber No. 2355, at folio 233 et seg.< of the 
land records of the District of Columbia, and whereof a certified 
copy is hereto annexed, marked Exhibit “ C,” and is prayed to be 
read and taken as part hereof. 

6. On the 17th day of March, 1899, the said defendant, falsely 
claiming title to said property by virtue of said fraudulent sale and 
of the no less false and pretended deed made in pretended pursu- 
ance thereof, as aforesaid, instituted on the law side of this court its 
certain action of ejectment against your orator; to which your ora- 
tor thereupon interposed his plea, and the same is uow at issue, as 
will appear, reference being had thereto, numbered 42S82 on the 
law docket of this court. 

5 7. Thereafterwards, to wit, on the 4th day of April, 1899, 
such proceedings were had in the equity cause aforesaid of 

your orator against the said defendant that upon the final hearing 
thereof the court was pleased to decree that the bill should be dis- 
missed, without prejudice, however, to your orator’s right in a court 
of law to sue the said defendant for its aforesaid breach of its said 
agreement with your orator, as will appear, reference being had to 
the record of said proceedings numbered 19857 on the equity docket 
of the court. 

8. Thereafterwards, to wit, on the twentieth day of April, 1899, 
the said defendant corporation pretending that upon an account 
being stated by the said trustees of the alleged proceeds of said pre- 
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tended sale of said property, and after crediting the sum of eight 
thousand four hundred & seventy-one ^ — as the net proceeds of 
said sale upon your orator’s said promissory note, a balance of 
$2,978.44 remains due thereon unto the said defendant, instituted 
on the law side of the court its certain action of debt as for said 
alleged balance pretended to be due upon the account stated, as 
aforesaid; to which said action your orator has interposed his cer- 
tain plea, and the same is depending on the said defendant’s motion 
for judgment under the 73rd rule of the court, as will appear, refer- 
ence being had to the copy of said motion and notice, which is 
hereto annexed, marked Exhibit D, and is prayed to be read as part 
hereof. 

Your orator further shows that the said defendant hath lately 
exhibited in this honorable court its bill of complaint against your 
orator and divers other persons, who, as tenants of said property, 
are yielding and paying rent therefor unto your orator, 

6 wherein and whereby it claims title to said property by 
virtue of said pretended sale and of the equally pretended 

deed from the trustees in alleged conformity therewith, and that 
possession is being wrongfully withheld by your orator and his said 
tenants, and prays for the appointment of a receiver or of receivers 
of the rents, issues, and profits thereof, pending its aforesaid action 
©f ejectment on the law side of the court, as will appear, reference 
being had thereto, numbered 20440 on the equity docket of the 
court. 

9. Your orator further shows that said pretended sale of said 
property of the 28th day of December, 1898, was colorable only and 
wholly fictitious, false, fraudulent, and void, and should be so de- 
clared by the court and set aside and for naught held because your 
orator says : 

1. The property, although susceptible of being sold in separate 
parcels, corresponding to the improvements thereof, and thereby to 
greater pecuniary advantage, was, nevertheless, not so exposed to 
sale, but was offered in bulk only, and so pretended to be knocked 
down to the said defendant corporation. 

2. The time of sale was manifestly unpropitious, being in Christ- 
mas week and during the period given over to social pleasure and 
to the total, or, at least, the partial, suspension of all unnecessary 
business. 

3. No bona fide bidders were then and there in attendance, and no 
bona fide bid was then and there offered. 

4. The property was knocked down to the said defendant, who 
was virtually the mortgagee, in the absence of any bona fide com- 
petitive bidding whatever, and, as your orator is informed and be- 
lieves and expects to prove, at a price privately fixed upon 

7 by the said defendant, which was $4,500 less than the price 
at which the said defendant had valued the property, as 

aforesaid, in the month of July, 1898. 

5. The price at which said property was knocked down to the said 
defendant was so grossly inadequate that your orator submits, taken 
in connection with the absence of bona fide competitive bidders and 
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the fraudulent fixing of the price by the said defendant and pur- 
chase by it, such gross inadequacy should operate conclusively to 
occasion the vacation of the said sale and the annulment of the 
deed given by the trustees in pursuance thereof. 

6. Said sale was made against the solemn protest of your orator 
and in flagrant fraud and derogation of his aforesaid just rights in 
the premises. 

7. The property being knocked down to the defendant, as afore- 
said, at a price predetermined upon and fixed by it, such sale was 
in effect private and not made in conformity with the requirement 
of the deed of trust aforesaid, which called for a public sale ex- 
clusively and to the highest competitive bidders. 

10. Your orator further shows that, unless it shall please the court 
to intervene in restraint of the aforesaid several actions at law and 
for the vacation of said sale and the annulment of said deed made 
in pursuance thereof, your orator must unavoidably suffer judgment 
to go against him, at least in the action of debt aforesaid, because 
of his inability, according to the strict course of the common law, 
to avail himself of his equitable right to have said sale set aside 
and to set up in said court the avoidance thereof as a defense in 
bar of said action. 

8 Your orator further offers to pay what may be reasonably 
due from him unto the said defendant, and he submits that, 

in view of the circumstances aforesaid, he should be allowed a 
reasonable time in which to make said payment. 

Wherefore, the premises considered, your orator humbly prays: 

1. That the Mutual Fire Insurance Company of the District of 
Columbia, Samuel C. Wilson, and James F. Oyster may be made 
parties defendant to this cause and as such be served with process 
of subpoena, in the usual form, requiring them and each of them to 
be and appear in court, at a time to be therein specifically desig- 
nated, and true answer make unto each and all of the several aver- 
ments of this bill of complaint. 

2. That the sale of the hereinbefore-described real estate and the 
alleged purchase thereof by the defendant corporation may be set 
aside and for naught held, and that the deed which was, as afore- 
said, made in pursuance thereof by the said trustees to the said 
defendant may be decreed to be null and void and cancelled of 
record. 

3. That the said defendant corporation may be enjoined, peuding 
this suit and forever thereafter, from further prosecuting its several 
actions at law aforesaid against your orator and from instituting 
other actions against him based upon like grounds of ownership of 
said property by virtue of said pretended sale and conveyance of 
said property — from otherwise interfering by legal process with 
your orator’s present possession of said property, either personally 

or by his said tenants. 

9 4. That your orator may be allowed a reasonable time, to 
be designated in the final decree, wherein to pay what may 

be reasonably due from him unto the said defendant, and that in 
default of said payment being made within the time so limited the 
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said property may be sold under the administration of the court 
and his said indebtedness may be paid out of the proceeds of the 
sale thereof. 

L That your orator may have such other and further relief as 
the nature of his case may require. 

The defendants to this bill are The Mutual Fire Insurance Com- 
pany of the District of Columbia, Samuel C. Wilson, and James F. 
Oyster. 

JAMES W. BARKER. 

TALLMADGE A. LAMBERT, 

WILTON J. LAMBERT, 

Sol’rs for Complainant. 


District of Columbia, To wit: 

I, James W. Barker, on oath say that I have read the foregoing 
bill of complaint by me subscribed and know the contents thereof; 
that the facts therein stated on my personal knowledge are true and 
those stated on information and belief I believe to be true. 

JAMES W. BARKER. 


Subscribed and sworn to before me this 22nd da} r of May, A. D. 
1899. 


[seal.] 


RUTLEDGE WILLSON, 

Notary Public , D. C. 


10 In the Supreme Court of the District of Columbia. 

James W. Barker, Complainant, ] 

vs. 

The Mutual Fire Insurance Company 
of the District of Columbia et al. 

District of Columbia, To wit : 

I, Gabriel Edmonston, on oath say that I reside in the District of 
Columbia and am personally well acquainted with the complainant 
and the defendant James W. Barker, and with the property which 
is the subject of this suit, being houses known respectively as 1108 
and 1110 II street northwest, in the city of Washington, in the Dis- 
trict of Columbia. 

I was present on the afternoon of the 28th day of December, 1898, 
when said property was offered for sale by the trustees under the 
deed of trust to secure the payment of the indebtedness due from 
James W. Barker to the complainant The Mutual Fire Insurance 
Company of the District of Columbia. According to the best of my 
recollection, there were present besides myself the auctioneer’s clerk 
who cried the sale, Mr. L. Pierce Boteler, the secretary of the com- 
plainant company; a gentleman who I am told was Mr. Berry, one 
of complainant’s counsel; two young men who seemed to be with 
him or with Mr. Boteler, two strangers, and Mr. Daniel O’C. Cal- 
laghan. 


In Equity. No. 20440. 
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After the auctioneer’s clerk had read the advertisement of sale 
Mr. Callaghan stated on behalf of Mr. James W. Barker that, not- 
withstanding the restraining order had been dissolved, the 

11 equity suit recently instituted by Mr. Barker to enjoin sale 
of the property was still pending, and that he protested on 

behalf of Mr. Barker "against the regularity of the sale; thereupon 
the auctioneer’s clerk cried the property for sale and invited bids. 
To the best of my knowledge, memory, and belief, but two bids were 
made. One of these I believe to have been made by Mr. Boteler ; 
the other, as well as I can remember, was made by one of the young 
men to whom I have referred as being with the gentleman who I 
am told was Mr. Berry or with Mr. Boteler. The two strangers did 
not bid. 

I further say that the nature of the improvements admitted of 
the property being exposed to sale in parcels, to correspond with 
said improvements ; and, if so offered, said property, in my judg- 
ment, would command a better price at public sale. Had the prop- 
erty been so offered on the occasion to which I refer I would myself 
have arranged to bid on part of it. The trustees made no attempt 
to sell the said property in parcels, but offered and struck it off to 
the complaiuant in bulk. 

I further say that I am a carpenter and builder and have been 
such for the past 30 years, during which time I have been in the 
District of Columbia. My business has necessarily made me con- 
versant with the values of real estate in the city of Washington. 
I have, besides, for many years invested in real estate in said city. 
I own unimproved property fronting on Twelfth street west and 
abutting upon the property in controversy, which I value at seven 
dollars and fifty cents per square foot. I estimate the value of the 
property in controversy, inclusive of improvements, at not less, per 
square foot or in bulk, at about eighteen thousand dollars. 

12 In my judgment, the time of sale was ill chosen, being in 
Christmas week and at a very dull period in the market for 

real estate, and the price at which the property was knocked down 
to the complainant was barely above fifty per centum of its true 
market value. 

GABRIEL EDMONSTON. 


Subscribed and sworn to before me this 20th day of May, 1899. 

RUTLEDGE WILLSON, 

[seal.] Notary Public , D. C. 

13 In the Supreme Court of the District of Columbia. 

James W. Barker "j 

m tit -n vs. No. 20498. Equity. 

The Mutual Fire Insurance Company of m j 

the District of Columbia et al. J 


District of Columbia, To wit : 

I, Daniel O’C. Callaghan, on oath say that I am a member of the 
bar of the District of Columbia and have been a practicing lawyer 
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within said District for the past 25 years. I know the parties to 
this suit and also the property which is the subject thereof — that is 
to say, premises numbered respectively 1108 and 1110 H street north- 
west, in the city of Washington. 

I was present on the afternoon of the 28th day of December, 1898, 
when said property was offered for sale pursuant to the previous 
advertisement of Messrs. Samuel C. Wilson and James F. Oyster, 
trustees. There were present besides myself the auctioneer’s clerk, 
who cried the sale, Mr. L. Fierce Boteler, secretary of the defendant 
company; Mr. Walter V. It. Berry, who I understand was one of 
the counsel for the said defendant in the then pending litigation 
between the latter and Mr. James W. Barker; two young men from 
the law offices of Messers. Berry & Minor, Mr. Gabriel Edmonstou, 
and two persons besides, one of whom I have since learned is a cab- 
driver, and the- other was and is unknown to me. 

14 Pursuant to instructions from Mr. Barker, when the auc- 
tioneer’s clerk had finished reading the advertised notice of 

sale, I publicly announced that, notwithstanding the recent disso- 
lution of the restraining order which Mr. Barker had secured 
against the sale, the suit wherein such order was issued was still 
depending in the supreme court of the District undecided upon its 
merits, and that on behalf of Mr. Barker I then and there protested 
against the sale being made at that time and under the circum- 
stances. 

The auctioneer’s clerk thereupon proceeded to cry the sale and 
invite bidding. The bidding thereupon was confined to the per- 
sons whom I have mentioned other than the auctioneer’s clerk, the 
two unknown men, Mr. Berry, Mr. Edmonstou, and myself, and 
consisted of two or, at most, three bids, the first and last whereof, as 
well as I could make out, were made by one of the two young men 
from the office of Messrs. Berry & Minor, and the third, if more 
than two were offered, was made by the secretary of the said de- 
fendant company. After lingering for a time upon the last bid. a 
whispered conference took place between the auctioneer and the 
trustees ; whereupon the former declared the property sold to the 
said defendant company at the price of $9,500. According to the 
best of my recollection, the bidding was started at $8,500. It was 
quite evident to me that no one present was prepared to bid on bis 
individual account, and that the bids were colorable merely and in- 
tended to give plausibility to the predetermined purchase of said 
property by the Mutual Fire Insurance Company of the District of 
Columbia. 

15 The property was clearly susceptible of being offered in 
parcels, and such method of selling would, in my judgment, 

be the most advantageous for it. The trustees made no effort to so 
dispose of it, but the same was struck off to the said defendant in 
bulk as it had been offered. 

My professional work, together with my actual dealings in real 
estate, has made me acquainted with the values of property in the 
District of Columbia. In my judgment, the property in question 
is worth from $16,000 to $18,000, and to sell it at $9,500 would be to 
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sacrifice it at nearly one-half of its true market value. The season 
at which the sale took place was manifestly inopportune and inex- 
pedient, being that of the Christmas holidays, when business and 
business dealings other than of a necessary character are in a state 
of partial, if not of total, suspension. 

DANIEL O’C. CALLAGHAN. 

Subscribed and sworn to before me this 22nd day of May, A. D. 
1899 

[seal.] RUTLEDGE WILLSON, 

Notary Public , D. G. 


16 “ Exhibit D.” 

In the Supreme Court of the District of Columbia. 

The Mutual Fire Insurance Company of ' 
the District of Columbia, a Corporation, 

Plaintiff, } At Law. #42997. 

vs. I 

James W. Barker, Defendant. J 

Now comes the plaintiff and moves the court for a judgment in 
the above-entitled cause under the seventy-third rule, and for 
grounds states : 

That the pleas to the declaration are not supported by an affi- 
davit setting forth facts sufficient, if true, to defeat in whole or in 
part the plaintiff’s claim. 

BERRY & MINOR, 
Attorneys for Plaintiff. 

To Messrs. Lambert and Lambert, attorneys for defendant : 

Please take notice that on Friday, May 26th, 1899, at the opening 
of the court, or as soon thereafter as counsel can be heard, in circuit 
court No. 2, we will call up the above motion for hearing by the 
court. 

BERRY & MINOR, 
Attorneys for Plaintiff. 


17 Restraining Order. 

Filed May 22, 1899. 

In the Supreme Court of the District of Columbia. 

James W. Barker 

„ ™ ™ t™' n ■ Tr „ [ No. 20498. Equity. 

The Mutual Fire Insurance Company of / ^ 

the District of Columbia. J 

On submission and consideration of the bill of complaint and 
upon the application of complainant, it is, by the court, this twenty- 
second day of Mav, 1899, ordered that the defendant, The Mutual 
2— 991a 


10 


'THE MUTUAL FIRE INSURANCE CO. OF THE 


Fire Insurance Company of the District of Columbia, be, and the 
said defendant hereby is, restrained and enjoined from prosecuting 
its several actions at law against the complainant and from other- 
wise interfering with the complainant’s possession of the property 
mentioned and described in the bill of complaint until the further 
order of the court. 

CI-IAS. C. COLE, 

Msso. Justice . 


18 Answer of Mutual Fire Insurance Co. 

Filed June 16, 1899. 

i In the Supreme Court of the District of Columbia. 

James W. Barker J 

vs. \ Equity. No. 20498, 

The Mutual Fire Insurance Company of j Docket 46. 
the District of Columbia et al. J 

Separate answer of the Mutual Fire Insurance Company of the 

District of Columbia. 

This respondent, in answer to the bill of complaint filed in the 
above-entitled cause or to so much thereof as it is advised it is 
material and necessary to make answer unto, answering, says: 

1, 2. 3. This respondent admits as true the 1st, 2nd, and 3rd 
paragraphs of said bill. 

4. This respondent admits that on the 15th day of April, 1898, 
the eomplainaut’s promissory note of $10,000.00, dated the 27th day 
of April, 1896, and payable one year after date, was unpaid, as well 
as the instalments of interest due thereon. Respondent denies em- 
phatically, however, that it agreed at any time whatsoever to accept 
conveyance of the title to the property mentioned in the third para- 
graph of complainant’s bill from the complainant in satisfaction 
and extinguishment of said debt upon a valuation of $14,000.00 
or any other valuation whatsoever. Respondent denies that it 
caused the said property of complainant to be advertised for sale 
in violation of any agreement made by this respondent with 
complainant, but admits, however, that on the 28th day of Oc- 
tober, 1898, in pursuance of the deed of trust securing said note 
and interest thereon, it caused said property to be advertised 
for sale; that respondent caused said property to be advertised 
for sale under said trust for the reason that complainant had 
failed to pay the said note at maturity and all instal- 

19 ments of interest thereon and all taxes from the time of 
the making of said note. Respondent admits that the com- 
plainant filed in this court a bill to enforce the specific performance 
of said alleged agreement and to enjoin the said sale of said prop- 
erty, but denies the existence of any contract or agreement whatso- 
ever between the complainant and this respondent upon which the 
complainant could have based such bill for specific performance, as 
stated in this paragraph. Respondent admits that the restraining 


DISTRICT OF COLUMBIA VS. JAMES W. BARKER. 11 

order issued simultaneously with the filing of said bill by complain- 
ant for specific performance was subsequently dissolved by this 
honorable court, and admits that this respondent caused said prop- 
erty to be readvertised for sale on the 28th day of December, 1898, 
at four o’clock p, m., as it had the right to do, complainant still 
being in default in the payment of the principal and all interest; 
and being also two years in arrears in the payment of the taxes on 
said property, in consequence of which said property had been sold 
for taxes. Respondent denies that said sale was made against the 
protest of the complainant on the ground “ that the time, being in 
Christmas week, was manifestly unpropitious,” and respondent as- 
serts that complainant made no such protest, either before or at the 
time of said sale or at any time thereafter until the filing of this 
bill. 

5. Respondent, while admitting that the persons named in the 
fifth paragraph of complainant’s bill were present at the said sale, 
yet says that there were a number of other persons present at said 
sale besides those mentioned in this paragraph. Further answer- 
ing said paragraph, this respondent says that one Daniel O’Callaghan 
made a statement at the sale, after the reading of the advertisement 
of sale by the auctioneer, said statement having been taken down 
in shorthand and is as follows, to wit: “Audience! For the benefit 
of any intended purchaser, Mr. James W. Barker has requested me 
to announce that the property which is about to be sold is in liti- 
gation; that a suit has been entered against its sale, and that the 
suit is now pending in the supreme court of the District of Colum- 
bia. The suit is entitled * Barker vs. The Mutual Fire Insurance 
Company ’ and is No. 19857 in equity. Auy buyer will, of course, 
be involved in this litigation.” 

20 That this statement was all that was said by said O’Cal- 
laghan at the time of said sale on behalf of said Barker, or 
by any one else for him, or by said Barker himself; whereupon the 
auctioneer stated to those present that a good title would be given. 
Respondent admits that the auctioneer then proceeded to cry said 
sale, and that there were three (3) bids offered, but denies that none 
of said bids was bona fide or not made by responsible parties, and 
further denies that said bids were made in pursuance of a precon- 
certed arrangement between this respondent and the trustees, 
whereby color might be given to the contemplated purchase by this 
respondent in pursuance of auy preconcerted arrangement, or that 
there was auy arrangement whatsoever between said trustees and 
this respondent. Your respondent admits that said property was 
then and there finally knocked down to this respondent at and for 
the sum of $9,500.00, aud says that said bid of $9,500.00 was in all 
respects bona fide, aud was and is, in the opinion of the respondent, 
full value for said property. Respondent denies that it ever at auy 
time valued said property, and therefore could not aud did uot value 
the same at $4,500.00 more than the bid of $9,500.00 made by this 
respondent for said property. Respondent denies that said property 
is such that it could have been more readily sold in parcels than in 
bulk, or that said method of selling the same in parcels would have 
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been incontestably more advantageous than said sale in bulk. Re- 
spondent says that said property being improved by two frame 
houses over half a century old, in a state of advanced decrepitude, 
and which will soon have to be torn down, and said land being only 
twenty-five feet one inch wide, to have sold said land in parcels 
would have been to sell two pieces of land about 12J feet wide — a 
most disadvantageous method of selling the same. Respondent 
admits that said property was sold in bulk to this respondent, but 
denies that said sale was colorable only, and says that said sale was 
bona fide in all respects. Respondent admits that thereafter, to wit, 
on the 19th day of Jauuary, 1899, pursuant to said sale, the 

21 said trustees named in said deed of trust executed aud deliv- 
ered to this respondent a conveyance of said property, which 

was thereafter recorded in Liber 2355, at folio 233 et seq., one of the 
land records of the District of Columbia, but denies absolutely that 
said deed was a “ pretended conveyance ” or made in pursuance of 
a “pretended sale,” or that it was made in any other way than bona 
fide. 

6. Respondent admits that on the 17th day of March, 1899, it 
instituted on the law side of this honorable court a certain action 
of ejectment against the complainant, and that complainant has 
interposed his plea, and that said action is now at issue and is num- 
bered 42882 on the law docket of this court, but denies emphatically 
that said action of ejectment is based upon any false claim of title 
to said property by virtue of any fraudulent sale or in pursuance of 
any false or preteuded deed. 

7. In answer to the seventh paragraph of said bill, respondent 
admits that upon the final hearing of complainant’s bill for specific 
performance of said alleged contract, as stated in the fourth para- 
graph of this bill, this honorable court decreed that the same should 
be dismissed without prejudice to the complainant’s right to sue this 
respondent on the law side of this honorable court, but denies that 
said order gave any right in a court of law “ to sue the said defend- 
ant for its aforesaid breach of its said agreement with your orator.” 

8. Respondent, in answer to the eighth paragraph of said bill, 
admits that on the 20th day of April, 1899, it instituted on the law 
side of this honorable court against the complainant its certain 
action of debt for the recovery of the sum of $2,978.44, being the 
balance due this respondent by the complainant on account of the 
said promissory note and the interest thereon after deducting the 
costs and expenses and taxes paid from the amount realized by said 
trustees from the sale of the said property on the 28th day of De- 
cember, 1898; and further admits that the complainant has 

22 interposed his certain plea, and that a motion for judgment 
under the 73rd rule of this court was made by this respond- 
ent, as stated in this paragraph. Respondent denies, however, that 
the balance of $2,978.44 sued for in the action of debt, as aforesaid, 
is founded upon any “ pretended accounting ’’between this respond- 
ent and said trustees pursuant to any “ pretended sale” of said 
propert} 7 . Further answering said eighth paragraph, respondent 
admits all that said paragraph states in regard to the filing of the 
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bill for the appointment of receiver, but denies that the same is 
founded upon any “ pretended sale” or any “ pretended deed.” 

9. This respondent, in answer to the ninth paragraph of said bill, 
denies that said sale was “ pretended,” and also denies that it was 
“colorable only and wholly fictitious, false, fraudulent, and void,” 
and that it “should be so declared by this court and set aside and 
for naught held.” 

Concerning the divisions of said paragraph niue of complainant’s 
bill, this respondent says: 

First. That it has fully answered the matters and things therein 
contained. 

Second. Respondent denies that said time of said sale, as therein 
stated, was unpropitious. 

Third. Respondent denies that “ no bona fide bidders were theu 
and there in. attendance and no bona fide bid was then and there 
offered,” but alleges the facts to be that upon the offering of the 
property for sale by the auctioneer this respondent bid the sum of 
$8,500.00; that some person unknown to this respondent there- 
upon bid $9,000.00, and that thereupon this respondent made a sec- 
ond bid of $9,500.00, and said property was knocked down to this 
respondent for said sum. 

Fourth. Respondent denies that said property was knocked down 
to this respondent “ in the absence of any bona fide competitive bid- 
ding whatever” or “at a price privately fixed by the said defend- 
ant or by the said defendant in collusion with the trustees;” and 
this respondent further denies that said property was knocked 
23 down to this respondent at a price “ which was $4,500.00 less 
than the price at which the said defendant had valued the 
property as aforesaid in the month of July, 1898.” 

Fifth, sixth, and seventh. Respondent, in answer to the fifth, 
sixth, and seventh divisions of paragraph nine of complainant’s 
bill, says that it has already fully answered the matters aud things 
therein contained, but again denies positively and emphatically the 
statement made in said divisions of said paragraph that said sale 
was “against the solemn protest or in flagrant fraud and deroga- 
tion of his rights,” or that there was any fraud of any kind what- 
soever connected with the said sale, or that the said sale was 
private and not made in conformity with the requirements of said 
deed of trust. 

10. Answering as much of the tenth paragraph of complainant’s 
bill as it is advised it is necessary, respondent says that since said 
sale it has frequently declared to complainant that it was ready and 
willing to reconvey said property to complainant upon payment by 
complainant of said note of $10,000.00 and iuterest, together with 
the expenses incurred by the respondent in connection with the 
said sale, including the taxes paid by respondent on said property, 
and the respondent here again reiterates said offer to reconvey said 
property. The respondent, however, denies that the complainant 
has any right, equitable or otherwise, to demand that said sale be 
set aside, and that said deed by the trustees to respondent be de- 
clared null for the reason that said sale was bona fide in every re- 
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speck and was caused by the default of the complainaut, who had 
paid no interest whatever since the said note had been made, more 
than two years previous, and had paid no taxes whatever, allowing 
said property to be sold for taxes, although the complainant had 
been for the said two years collecting rent from said property at the 
rate of about sixty dollars per month. The respondent further 
says that the price of $9,500.00, being the sum paid by the re- 
spondent, is a large price for said property, and is full value 
24 for the same. 

Having fully answered, the respondent prays that the in- 
junction heretofore granted in this case be dissolved, and that the 
bill of complaint filed against this respondent be dismissed. 

THE MUTUAL’ FIRE INSURANCE 
COMPANY OF THE DISTRICT 
OF COLUMBIA, 

By L. PIERCE BOTELER, Secretary. 
District of Columbia, To wit : 

L. Pierce Boteler, being first duly sworn according to law, deposes 
and upon oath says that he is the secretary of the Mutual Fire In- 
surance Company of the District of Columbia ; that he has read the 
foregoing answer by it subscribed and knows the contents thereof ; 
that the matters and things therein stated upon its personal knowl- 
edge are true, and those matters and things stated upon information 
and belief it believes to be true. 

L. PIERCE BOTELER. 

Subscribed and sworn to before me this 16th day of June, 1899. 

SAMUEL H. WALKER, 

[seal.] Notary Public. 


25 Answer of James F. Oyster , Trustee. 

Filed June 16, 1899. 

In the Supreme Court of the District of Columbia. 

James W. Barker 

vs. 

The Mutual Fire Insurance Company 
of the District of Columbia et al. 

This respondent, in answer to the bill of complaint filed in the 
above-entitled cause, or to so much thereof as he is advised it is ma- 
terial and necessary to make answer unto, answering says: 

1, 2, 3. Respondent admits as true the allegations contained in 
the 1st, 2nd, and 3rd paragraphs of said bill. 

4. In answer to the 4th paragraph of said bill, respondent says 
that he and his cotrustee advertised the property mentioned in the 
3rd paragraph of this bill and the sale was set for the 28th day of 
October, 1898, and that a restraining order against said sale was 
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issued by this houorable court and subsequently dissolved, and that 
thereafter this respondent and his cotrustee caused the said property 
to be readvertised for sale on the 28th day of December, 1898, at 4 
o’clock p. m., in pursuance of the terms of said deed of trust and by 
direction of the party secured thereunder. Respondent denies, how- 
ever, that said sale was made against the protest of the complainant 
on the ground “that the time being in Christmas week was mani- 
festly unproiitious,” and respondent asserts that complainant made 
no such protest, either before or at the time of said sale or at any 
time thereafter until the filing of this bill, nor did anyone 
26 else for him. As to the other matters and things stated in 
said 4th paragraph, this respondent is not informed and can- 
not answer. 

5. Respondent, while admitting that the persons named in the 
5th paragraph of complainant’s bill were present at the said sale, 
yet says that there were a number of other persons present at said 
sale besides those mentioned in this paragraph. Further answer- 
ing said paragraph, this respondent says that one Daniel O’Calla- 
ghan made a statement at the sale after the reading of the advertise- 
ment of sale by the auctioneer, said statement having been taken 
down in shorthand, and is as follows, to wit: “Audience: For the 
benefit of any intended purchaser Mr. James W. Barker has re- 
quested me to announce that the property which is about to be sold 
is in litigation ; that a suit has been entered against its sale, and 
that the suit is now pending in the supreme court of the District of 
Columbia. The suit is entitled ‘ Barker vs. The Mutual Fire In- 
surance Company,’ and is No. 19857, in equity. Any buyer will, 
of course, be involved in this litigation.” That this statement was 
all that was said by said O’Callaghan at the time of said sale on 
behalf of said Barker, or by any one else for him, or by said Barker 
himself. Whereupon the auctioneer stated to those present that a 
good title would be given. Respondent admits that the auctioneer 
then proceeded to cry said sale, and that there were three (3) bids 
offered, but denies that none of said bids was bona fide or not made 
by responsible parties, and further denies that said bids were made 
in pursuance of a preconcerted arrangement between the said re- 
spondent company and the trustees whereby color might be given 
to the contemplated purchase by the respondent company in pur- 
suance of any preconcerted arrangement, or that there was any 
arrangement whatsoever between said trustees and said respondent 
company. Your respondent admits that said property was then 
and there finally knocked down to the said respondent company at 
and for the sum of $9,500.00, and says that said bid of $9,500.00 
was in all respects bona fide, and was and is, in the opinion of the 
respondent, full value for said property. Respondent denies that 
said property is such that it could have been more readily sold in 
parcels than in bulk, or that said method of selling the same in par- 
cels would have been incontestibly more advantageous than said 
sale in bulk. Respondent says that said property being 
27 improved by two frame houses, over half a century old, in a 
state of advanced decrepitude, and which will soon have to 
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be torn down, and said land being only twenty-five feet one inch 
wide, to have sold said land in parcels would have been to sell two 
pieces of land about 12 J feet wide, a most disadvantageous method 
of selling the same. Respondent admits that the said property was 
sold in bulk to the said respondent company, but denies that said 
sale was colorable only and says that said sale was bona fide in all 
respects. Respondent admits that thereafter, to wit, on the 19th 
da\r of January, 1899, pursuant to said sale, the said trustees named 
in said deed of trust executed and delivered to the said respondent 
company a conveyance of said property, which was thereafter re- 
corded in Liber 2355, at folio 233 ei seq., one of the land records of 
the District of Columbia, but denies absolutely that said deed was a 
“pretended conveyance ” or made in pursuance of a “pretended 
sale/’ or that it was made in any other way than bona fide. 

6, 7. In auswer to the 6th and 7th paragraphs of said bill, this 
respondent is not informed as to the matters and things therein con- 
tained and neither admits nor denies the same. 

8. In answer to the 8th paragraph of said bill, this respondent 
admits that after deducting the costs of sale, trustees’ commissions, 
and taxes paid, amounting to $1,028.44, there remained a balance 
of $S, 471.56 as the net proceeds of said sale to be credited upon and 
applied towards the payment of the note referred to in the 3rd para- 
graph of said bill secured by the deed of trust under which said sale 
was made by this respondent and his cotrustee. In answer to the 
other matters and things contained in this paragraph, this respondent 
is not informed and neither admits nor denies the same. 

9. This respondent, in answer to the 9th paragraph of said bill, 
denies that said sale was “ pretended ” and also denies that it was 

“colorable only and wholly fictitious, false, fraudulent, and 
28 void,” and that it “should be so declared bv this court and 
set aside and for naught held.” 

Concerning the divisions of said 9th paragraph of complain- 
ant’s bill, this respondent says : 

First. That in answer to the 1st division of said 9th paragraph, 
he has fully answered the matters and things therein contained. 

Second. Respondent denies that said time of said sale, as therein 
stated, was unpropiticus. 

Third. Respondent denies that “ no bona fide bidders were then 
and there in attendance and no bona fide bid was then and there 
offered,” but alleges the facts to be that upon the offering of the 
property for sale by the auctioneer the said respondent company 
bid the sum of $8,500.00 ; that some person unknown to this respond- 
ent thereupon bid $9,000.00, and that thereupon the said respond- 
ent company made a second bid of $9,500.00, and said property was 
knocked down to the said respondent company for said sum. 

Fourth. The respondent denies that said property was knocked 
down to the said respondent company “ in the absence of any bona 
fide competitive bidding whatsoever,” or “at a price privately fixed 
by the said defendant (meaning the said respondent cotnpan} 7 ) or 
by the said defendant in collusion with the trustees.” Further an- 
swering said division of said 9th paragraph, this respondent is not 
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informed as to the matters and things therein contained and can 
neither admit nor deny the same. 

Fifth, sixth, and seventh. Respondent in answer to the 5th, 6th, 
and 7th divisions of paragraph nine of complainant’s bill, says that 
he has already answered the matters and things therein contained, 
but again denies, positively and emphatically, the statement made 
in said divisions of said paragraph that said sale was made “against 
the solemn protest or in flagrant fraud and derrogation of his 
rights,” or that there was any fraud of any kind connected with 
the said sale, or that the said sale was private and not made in con- 
formity with the requirements of the said deed of trust. 

29 10. Respondent, in answer to the 10th paragraph of said 

bill, says he is not informed as to the matters and things 
therein contained and can neither admit nor deny the same. 

Further answering said bill, this respondent says that the sale 
made of the property described in said bill on the 28th day of De- 
cember, 1898, was in pursuance and in full compliance with the 
terms and conditions set forth in said deed of trust ; that the attend- 
ance at said sale was fair, and that said sale was fairly and properly 
conducted, and was in all respects bona fide ; that the price paid for 
said property by the said respondent company was, in the opinion 
of this respondent, full value for said property. 

And now, having fully answered said bill, respondent prays to be 
hence dismissed with his reasonable costs. 

JAS. F. OYSTER, Trustee. 

BERRY and MINOR, 

Attorneys for Respondent . 

District of Columbia, To wit : 

James F. Oyster, trustee, being first duly sworn according to law, 
deposes and upon oath says that he has read the foregoing answer 
by him subscribed and knows the contents thereof; that the matters 
and things therein stated upon his personal knowledge are true, 
and those stated upon information and belief he believes to be true. 

JAS. F. OYSTER, Trustee. 

Subscribed and sworn to before me this 16th day of June, 1899. 

SAMUEL H. WALKER, 

[seal.] Notary Public . 
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80 Replication. 

Filed June 29, 1899. 

In the Supreme Court of the District of Columbia. 

James W. Barker ) 

The Mutual Fire Insurance Company (" No. 20498. 

of the District of Columbia et al. J 

The plaintiff joins issue with the defendant The Mutual Fire In- 
surance Company of the District of Columbia. 

TALLMADGE A. LAMBERT, 
WILTON J. LAMBERT, 

Attorneys for Plaintiff. 

Replication to Ansiver of Oyster. 

Filed June 29, 1899. 

In the Supreme Court of the District of Columbia. 

James W. Barker 

m M tp VS j n In Equity. No. 20498. 

The Mutual Fire Insurance Company [ H 

of the District of Columbia et al. j 

The plaintiff joins issue with the defendant James F. Oyster. 

TALLMADGE A. LAMBERT, 
WILTON J. LAMBERT, 

Attorneys for Plaintiff. 
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Ansiver of Samuel C. Wilson. 


Filed July 13, 1899. 

In the Supreme Court of the District of Columbia. 
James W. Barker • 1 AT- 


The Mutual Fire Insurance Company et al. 


No. 20498, Equity 
Doc. — . 


Separate answer of the defendant Samuel C. Wilson, trustee. 

This defendant, for answer to so much and such parts of the bill 
in the above-entitled cause as he is advised it is material for him to 
make answer unto, answering, says : 

1, 2, 3. He admits the allegations of the 1st, 2nd, and 3rd para- 
graphs of said bill. 

4. Answering the 4th paragraph of said bill, this defendant says 
that he believes there was some talk among the officers of the de- 
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fendant company in reference to an acceptance of the complainant’s 
property for $14,000.00, but he has no definite knowledge as to the 
exact terms of this agreement. This defendant, further answering 
said paragraph, states that, pursuant to a request of the defendant 
company, the holder of the note secured unden the aforesaid trust, 
this defendant, as one of the trustees, signed the notice of advertise- 
ment for the sale of the property on October 28th, 1898; that sub- 
sequently and before a sale of the said property the restraining order 
mentioned in the said paragraph was issued by this court; that 
after the said restraining order was dissolved this defendant signed 
a new advertisement for the sale of the said property on December 
19th, 1898; the weather being extremely inclement and bad on 
the last-mentioned date, the sale sale was postponed until De- 
cember 22, 1898; that upon the latter date the weather again 
being unpropitious, the proposed sale was further postponed 
until December 28th, 1898; that on December 24th, 1898, the com- 
plainant called at the office of this defendant’s cotrustee, the 
defendant James F, Oyster, and met this defendant there; that 
the complainant then and there protested to the trustees that 
on account of the inclement weather and the previous post- 
32 ponements aiid the unpropitious time, that the proposed sale 
be postponed until some more suitable season ; that both this 
defendant and his cotrustee, the said James F. Oyster, were willing 
to postpone said sale, but the defendant Oyster desired first to confer 
with and obtain the consent of some of the officers of the defendant 
company ; that, although some of the officers of the company were 
williug to postpone said sale, the defendant Oyster desired that 
some other of the officers should be consulted ; that after waiting 
two hours, this defendant was finally comnelled to leave the office 
of his said cotrustee, with instructions, however, to postpone said 
sale, if agreeable to his cotrustee and the officers of the company. 
This defendant subsequently learned that some of the officers of the 
company objected to said postponement, and the said property was 
offered for sale ou said 28th day of December, 1898, as stated in said 
paragraph. 

5. Answering the 5th paragraph of said bill, this defendant says 
that he believes that so much of said paragraph as states the attend- 
ance at said sale is substantially correct, aud he remembers that 
Mr. Daniel O’C. Callaghan, as attorney for the complainaut, made 
some protest at the time of the offer of the said property. Further 
answering said paragraph, this defendant says that he has no knowl- 
edge whether bids other than the bids of the defendant company 
were bona fide , nor has he knowledge of any prearrangement be- 
tween the said defendant company and the trustees to receive color- 
able bids; but this defendant does state that the said property was 
knocked down by the auctioneer to the defendant company upon a 
bid of $9,500, and that subsequently, on the 19th day of January, 
1899, this defendant, as one of the cotrustees, executed and delivered 
a deed of said property to the defendant company. 

6, 7. This defendant has no personal knowledge of the matters 
and things set out in the 6th and 7th paragraphs of the said bill. 
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8. Answering the 8th paragraph, this defendant says that 
33 no mouey was paid to said trustees at the time or subsequent 

to the sale by the said defendant company, but that some 
time subsequent thereto some of the officers of the said company 
made up a statement of account of the said sale and asked the 
trustees to endorse on the back of the complainant’s note, secured, as 
aforesaid stated, upou the said property, the amount of the balance 
of said sale, to wit, the sum of $8,471.56, as stated in the account 
rendered. Further answering said paragraph, this defendant says 
that he has no knowledge of the said action at law against the com- 
plainant for the balance of said note. 

This defendant is advised that he has answered so much and all 
parts of the said bill as he has any knowledge of and that is ma- 
terial for him to make answer unto, and prays to be hence dismissed. 

(Signed) SAMUEL C. WILSON. 

W. H. SHOLES, 

Sol. for Defendant Wilson. 

District of Columbia, ss : 

I, Samuel C. Wilson, trustee, on oath say that I have read the 
foregoing answer by me subscribed and know the contents thereof; 
that the matters and things therein set forth as of my own personal 
knowledge are true ; that those set forth on information and be- 
lieve I believe to be true. 

(Signed) SAMUEL C. WILSON. 

Subscribed and sworn to before me this 18th day of June, A. D. 
1899. 

(Signed) J. R. YOUNG, Cl% 

By R. J. MEIGS, Jr., Ass. Clerk 


34 Replication to Answer of Sam’ l C. Wilson. 

Filed July 19, 1899. 

In the Supreme Court of the District of Columbia. 

James W. Barker ) 

rn . , in n } In Equity. No. 20498. 

The Mutual Fire Insurance Company ( ^ J 

of the District of Columbia et al j 
The plaintiff joins issue with the defendant Samuel C. Wilson. 


TALLMADGE A. LAMBERT, 
WILTON J. LAMBERT, 

Solicitors for Plaintiff. 
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35 Testimony on Behalf of the Complainant. 

Filed March 19, 1900. 

In the Supreme Court of the District of Columbia. 

James W. Barker, Complainant, ] 

vs. | • 

The Mutual Fire Insurance Company }-In Equity. No. 20498. 

of the District of Columbia et al., De- | 

feudants. j 

Monday, January 8, 1900 — 2.30 o’clock p. m. 

Met, pursuant to agreement, at the office of Messrs. Lambert and 
Lambert, to take testimony on behalf of complainant. 

Present : Mr. W. J. Lambert and Mr. D. W. Baker, on behalf of 
complainant ; Mr. W. R. Berry and Mr. B. S. Minor, on behalf of 
the defendants. 

Whereupon Thomas J. Owen, a witness produced by and on 
behalf of complainant, being first duly sworu, was examined as 
follows : 

By Mr. Baker : 

Q. State your name, please. A. Thomas J. Owen. 

Q. What is your business ? A. Auctioneer. 

Q. Where is } r our place of business? A. $913 F street, this 

city. 

36 Q. How long have you been engaged in that business? 

A. About nine years, sir. 

Q. Where? A. $913 F street a little over three years; the pre- 
vious time with Thomas Dowling and Company. 

Q. What has been the nature of your business? A. Salesman 
exclusively. 

Q. Engaged in the sale of what? A. The last three years in real 
estate ; before that time I was general salesman for Mr. Dowling, 
both in real estate and personal property, sir. 

Q. Can you approximate the number of sales that you have had 
in the last* three years, or during the time you have been engaged 
as an auctioneer ? I refer to real estate. A. That would be quite 
difficult to say ; I have had a great many. 

Q. In what portion of the city? A. In nearly all sections of the 
city. 

Q. On account of your business and the experience you have 
obtained through it, what, if any, knowledge have you of real-estate 
values in the District of Columbia? A. My experience has given 
me considerable advantage as to general knowledge of the values 
of property in the District. 

Q. Have you seen the property in dispute in this suit? A. That 
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is part of lot ten, square 319, on H street between 11th and 12th — 
yes. 

Q. When did you examine it? A. This morning, sir. 

Q. Did you make a careful examination of it? A. Of the ex- 
terior ; yes, sir. 

37 Q. What would you say was the value of this property ? A. 
I think the value of this property as a whole would be about 

£15,000. 

Cross-examination. 

By Mr. Minor : 

Q. What knowledge, if any, have you had as to the values of 
property around in that vicinity? A. I have a general knowledge. 

Q. Did you ever make any sales in that vicinity or that square? 
A. Not in that square. 

Q. Did you ever know of any sales being made in that square? 
A. I don’t know of any at this time. 

Q. Upon what do you base your valuation of the property in- 
volved in this suit? A. Upon my general knowledge of values of 
property in that and other sections of the city. 

Q. Did you examine the interior of the houses? A. I did not, 
sir. 

Q. What do you think the ground is worth there a foot? A. I 
should think the ground would be worth in the neighborhood of 
five dollars a foot. The improvements are frame buildings, except 
the stable in the rear, which is brick. 

Q. You value the ground and the buildings together at $15,000? 
A. Yes, sir. 

Q. You have been an auctioneer engaged in business here for the 
past nine years ? A. Yes, sir. 

Q. Has there been any change for the better in the condi- 

38 tion of the real-estate market during the past year ? A. Prop- 
erty sold very much better last spring than during the fall ; 

prices dropped a little since the first of the year. I think they are 
better. 

Q. I am speaking simply as to auction sales. What, if any- 
thing, has taken place for the better during the past ten months 
or a year? A. Very little, if any, change. 

Q. Do you base this valuation of the property upon what it would 
bring at private sale or at auction ? A. I think it would bring that 
at auction. 

Q. Why do you say that? A. Because I think the property is 
worth the money. The present rental of the property is, as 1 un- 
derstand from the owner of it or at least from Mr. Barker, $61.00 a 
month, and of course you can’t very readily base the value of prop- 
erty upon its rental value at this time. 

Q. What has been your experience as to auction sales in the past 
two years, as to the amount realized at an auction sale, in compari- 
son to the true value or value as placed upon it at private sale? 
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A. That depends upon the location of the property and the size of 
the property. 

Q. As a matter of fact, haven’t auction sales had very small at- 
tendance and hasn’t property beeu less inducement to bidders at 
auction sales than in years previous? A. I don’t know that that 
is so. Some were largely attended in the last three years and some 
had small attendance. 

Q. Do you mean to say that the sales for the last year or .two 
years have been as well attended and as readily bid upon at auc- 
tion sales as heretofore? A. That depends upon how far you go 
back. 

39 Q. Previous to three years ago. A. I think the sales were 
attended as well the year before last as last year. 

Q. What have you to say about the value of this property in 
1898 — December 28th ? A. I don’t think there is any difference. 

Q. Worth as much then as it is today? A. Yes, sir. 

Q. You have never known of any sales in that vicinity ? A. Not 
in that immediate vicinity. 

Redirect. 

By Mr. Baker : 

Q. In regard to the sale on the 28th of December, 1898, consider- 
ing the time of sale, is that as good a time of the year to sell prop- 
erty as other times? A. Just as good as any other winter mouth. 

Q. When do most of your sales occur? A. Do you mean in 
which mouth ? 

Q. In which month; the time of the year? Q. December quite 
a number of sales occur. The busy season begins at the first of 
October to the 15th of December or until the holidays. No sales 
theu as a rule — that is, during the holidays — though one of the best 
sales I had the last year was on the 26th of December, the day after 
Christmas. 

Q. As a rule there are no sales during the holidays? A. There 
are sales during the holidays, but not so many as there are at other 
times, previous to that or after. 

Q. How about the spring of the year, with regard to property 
bringing fair prices? A. Spring is a very good time. Property 
sells very well in May and June. 

40 THOMAS J. OWEN. 

MARGARET M. MURRAY, Examiner . 

Whereupon Gabriel Edmonston, a witness produced by and on 
behalf of the complainant, being first duly sworn, was examined as 
follows : 

Bv Mr. Lambert : 

*/ 

Q. State your full name. A. Gabriel Edmonston. 

Q. Are you the Mr. Edmonston who has given an affidavit in 
this cause some time ago? A. Yes, sir. 
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Q. You were present at the time this property was put up for 
sale — ou the 28th day of December, 1898? A. Yes, sir; I suppose 
that was the date. I was there when the property was sold — about 
that time. 

Q. Are you familiar with this property ? A. Yes, sir. 

Q. How long have you known it? A. 1 have known it all my 
life; in fact, I was born two or three squares away from it in the 
neighborhood. 

Q. Have you had any experience in buying or selling real estate 
in the District? A. Yes; some little. 

Q. Are you acquainted with the values of property in 

41 the District — in different sections of the city? A. Yes, sir; 
I am acquainted with this property and its value and with 

values of property in the neighborhood in the same square. 

Q. What, in your opinion, would be a fair valuation of this prop- 
erty ? A. I think the property is worth about $18,000, and I think 
it ought to bring that, but not at auction. I think it could be sold 
for that if sold to a person that really wanted it. 

Q. You think that would be a fair auction price? A. Not at 
auction ; it would bring a little less than that at auction. 

Q. What would you consider a fair auction price? A. A couple 
of thousand dollars less. 

Q. About $16,000 ? A. Yes. 

Q. How is the property improved, if at all? A. Two frame 
houses in front and a brick stable in the rear. I think the lot is 
about twenty-five feet front. 

Q. You say you were present at the time this property was put 
up at auction in December, 1898 ? A. Yes, sir. 

Q. Will you state who was present at that time? A. This geu- 
tleman (pointing to Mr. Callaghan), Mr. Wilson, Mr. Butler, and 
probably three or four others. There was a gentleman there that 
I didn’t know, and I haven’t been able to learn his name. He 
came very probably with the intention of bidding; that is the idea 
I gathered from the remarks he made afterward. 

Q. That was your inference? A. Yes, sir. 

42 Q. Did he bid? A. No, sir; when Mr. Callaghan made a 
statement in regard to the property being in litigation after- 
wards the property was put up, and some one asked this gentlemen 
if he wasn’t going to bid any. “ No,” he said, “ I don’t care to buy 
a lawsuit.” He was asked two or three times if he wouldn’t bid. 

Q. After the property was read off by the auctioneer a statement 
was made by Mr. Callaghan? A. Yes, sir. 

Q. Will you state what that was? A. He said the property was 
in litigation. I could not remember his words exactly. That was 
the idea I got; that whoever bought it bought it with that under- 
standing, that the property was in litigation. 

Q. Subsequent to that the auctioneer went ahead to sell the prop- 
erty? A. Yes, sir; afterwards. 

Q. Do you remember what bids were made at that time? A. No, 
sir; I do not think there was any bid, with the exception of, I think, 
Mr. Butler made a bid ; I didn’t hear of any other. 
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Q. The bidding was not brisk, then ? A. Oh, no. 

Q. Did you make any bids ? A. No, sir. 

Q. Did you go there with the intention of making any bids? 
A. Probably not. 

Q. How was the property put up for sale ; was it put up sepa- 
rately, each house, or as a whole? A. As a whole. 

Q. What is your idea of the manner in which the property was 
sold ? Do you think it was property that was capable of 

43 bringing more? A. I think the statement that Mr. Calla- 
ghan made prevented a sale 

Q. I am not talking about that. The property, how is it im- 
proved ? A. By two houses and a stable. 

Q. You say it was sold in bulk — that is, together — the houses 
and the stable. What I want to kuow is what is your opinion of 
the advisability of having sold it that way? Whether it would be 
capable of bringing more that way or more if sold separately, one 
house at a time ? A. That would be hard to say. I could not say 
whether it would sell better separately or sold together as a whole. 

Q. Do I understand you to say you did or did not go there 
with the intention of bidding ou this property? A. No, sir; I 
didn’t go there with that idea. 

Q. I notice here in your affidavit that you say, “ Had the prop- 
erty been offered separately on this occasiou I would have arranged 
to bid ou part of it.” A. Yes; on the rear part of it. I would have 
liked to bid on that. 

Q. What do you mean by the rear part of it ? A. The stable. 
My lot fronting ou 12th street butts right into the stable, and it 
would give me an outlet to the alley, which I haven’t now. 

Q. Well, you mean you would not have bid upon the houses? 
A. If that stable had been put up separately I would have bid on 
it, but not on the houses. 

Q. What is vour occupation ; what business do you follow? A. 
I am not in business at the present time. 

Q. What business have you been engaged in for the past 

44 twenty-five or thirty years ? A. Building : I am a builder. 

Q. What is your opiuion in regard to the time at which 
this sale was held? A. I don’t think the time was a favorable one 
for selling at all. I think it would have sold better if it had been 
put up and sold in the spring. 

Q. You think it would have brought a better price in the spriug 
than it would in December? A. Yes, sir. 

Q. What do you say about the day upon which it was sold? A. 
It was really a rather disagreeable day, upon which a great many 
persons would not have turned out. 

Q. Why? A. It was rather disagreeable; a raw, disagreeable 
day ; had been raining, and wasn’t very pleasant. 

Q. Do you remember whether there was any snow on the ground 
or not? A. I don’t remember of any. 

Q. You remember it was a raw, cold day? A. Yes, sir. 

Q. Right in the middle of the holiday season ? A. Yes, sir. 

Q. Do you know this gentleman that you say refused to bid after 

4 — 991a 
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this statement was made? A. No, sir ; I tried my best to find out 
afterwards who he was, but couldn’t; I would know him if I saw 
him. 

Q. You don’t know his name? A. No, sir. 

Cross-examination. 

Bv Mr. Berry : 

«/ 

Q. Do you remember whether or not the sun was shining 

45 Q. Do you remember whether or not the sun was shining the 
day of the sale? A. I could not say; I don’t remember 

that. 

Q. How many people were present, Mr. Edmonston, if you know ? 
A. I didn’t count them. 

Q. May have been a dozen or fifteen or twenty ? A. There 
wasn’t that many. 

Q. How many were there? A. Might have been a dozen. 

Q. Might have been more? A. I think less than a dozen, with- 
out the auctioneer. I think there might have been probably nine 
or ten. 

Q. You don’t know really how many were there? A. No; I 
know how many were there, but I didn’t count them ; I could not 
say. 

Q. You didn’t count them ? A. No. 

Q. How many bids were made, if you know ? A. I didn’t hear 
but one. 

Q. There may have been others made? A. Might have been, 

Q. Were you talking to any oue at the time the auctioner was 
crying the property? A. I think I did make a remark or two to 
Mr. Wilson. 

Q. There may have been other bids that you didn’t hear? A. I 
think I would have caught it from the auctioneer. 

Q. What was the first bid ; at what was the property started ? 
A. I don’t recollect that. 

Q. What was it bid in for? A. I don’t recollect that even. 

46 Q. How long was the auctioneer in crying the property ? 
A. Very short time. 

Q„ Five or ten minutes? A. About that; five minutes at least. 
Q. Did these people you refer as numbering nine or ten remain 
there during the whole time the auctioneer was crying the property ? 
A. I don’t think any one left. 

Q. Were you ever engaged in the real-estate business, in the sale 
of real estate? A. Yes, sir, I have ; some. 

Q. As a business or for yourself personally? A. No. 

Q. You have never been engaged in the sale of real estate? A. 
Not for others ; no, sir. 

Q. Do you own property in this block? A. Yes, sir. 

Q. Did you ever sell property in this block? A. No, sir. 

Q. Do you know of any sales being made in the block in the last 
five or six years? A. No ; not within that time. 
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Q. When you say this property is worth $18,000 at private sale, 
as I understand you to say A. Yes. 

Q. Upon what do you base that opinion? A. Upon the size of 
the lot, its location, and the neighborhood. 

Q. That is just your opinion ? A. That is my opinion. If it was 
mine that is what I would hold it for. 

A. Do you thiuk you could sell it for that today ? A. 

47 That depends upon the circumstances, whether it was wanted 
or not. 

Q. Is there any demand for property in that vicinity? A. I 
don’t know that there is at the preseut time. I haven’t paid any 
attention to that. 

Q. What do you consider the property worth per foot? A. I 
hold my lot at $7.00 a foot. 

Q. You consider this worth as much as vours? A. I think it is 
worth more ; larger lot and better situated. 

Q. Have you made any effort to sell your lot at that? A. Yes, 
sir. 

Q. Had any offers? A. Had no offers; no, sir. 

Q. Do you know of any sales having been made in that block at 
any time? A. Ob, yes; some years ago; I bought a lot there my- 
self. 

Q. How many years ago ? A. I don’t know ; probably six or 
seven. 

Q. How much did you pay for it then? A. I made an offer for 
it, aud the person wanted more. I told them if they wanted to sell 
it for my figure I would take it at $3.10 per foot. That’s what I 
paid. 

Q. How long ago? A. I don’t know. 

Q. How long do you think? A. Five or six years ago, just after 
that last panic. It was a bargain, or I wouldn’t have bought it. 

Q. In your opinion that was all it was worth — $3.10 a foot? A. 
If it hadn’t been a good bargain, I wouldn’t have bought it. 

48 Q. Has there been any increase in the values of property 
during the last five or six years? A. I think propert}^ has 

increased in value. 

Q. Upon what do you base that opinion ? A. Upon the prices 
asked. The property second lot south of mine the man asked an 
exorbitant price for it I thought, some $10,000 or $12,000 ; not as 
large as mine ; a small lot. 

Q. Did he sell it? A. I think he did. 

Q. When was that? A. I don’t know. It was a lot occupied 
by a builder who has an office there ; I don’t remember his name. 

Q. How large is the lot you refer to, and where is it located ? A. 
Second lot south of mine; fronts on 12th street. 

Q. What size is it ? A. I should suppose — — 

Q. Do you kuow ? A. No. 

Q. Do you know whether it was sold? A. I think it was. 

Q. I don’t want what you think; do you know? A. I don’t 
know. 
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Q. When you state that $.10,000 or $12,00 was asked for it you 
don’t know that it was sold for that? A. It was offered to me ; a 
real-estate gentleman had it; he offered it to me and I told him if 
he could make a trade for the lot next to mine I might consider it, 
but he couldn’t do it. 

Q. About six years ago you paid $3.10 for the ground you own 
on 12th street, which is in the same block that Mr. Barker’s 

49 lot is? A. Yes, sir. 

Q. You considered that a full value at the time you paid 
it? A. No ; I did not. 

Q. You didn’t pay over $3.10 a foot for it, did you ? A. No. 

Q. Is that all that you were willing to give at that time? A. No 
I don’t know as that is the right way to put it; that was what he 
was willing to sell it for. 

Q. It wasn’t worth any more than that to the man who sold it? 
A. That is for him to say. 

Q. Do you think that property has increased in value to $7.00 a 
foot? A." If I didn’t I wouldn’t ask it for the ground. 

Q. Do you know of any sales being made in that block for $7.00 
foot? A. I don’t know ; no. 

Q.. Do you consider his property is worth more than yours? A. 
A dollar a foot more. 

Q. Why do you say that ? A. A better located lot ; his is on 
the alley. He has a ventilation on that side, and his fronts on H 
street. 

Q. Are you familiar with auction sales? A. No, sir; I haven’t 
attended many. 

Q. Never attended many ? A. No, sir. 

Q. You haven’t had any property of yours sold at auction? A. 

No, sir. 

50 Q. Then, when you say this property ought to briug 
$2,000 less than $18,000 at auction, you don’t base that on 

any personal knowledge? A. No, sir; simply my impression and 
idea. 

Q. No other reason for making that assertion ? A. No, sir. 

Q. Do you consider that if the property had been sold separately — 
these houses, I mean — it would have been more advantageous? 
A. I don’t know that it would have been more advantageous to the 
owner of the property, but it would have been to me. It would 
give me an opportunity to bid on a piece of property I wanted. 

Q. Don’t you consider that it would have been disadvantageous 
to sell off the stable in the rear and make that lot smaller? A. 
No; it would give them a small tract on 12th street. 

Q. How much depth is there to the lot? A. Fully a hundred 
feet. 

Q. Don’t you think it would have been disadvantageous to have 
sold the stable separately and cut off, say, thirty-five or forty feet 
from the lot? A. That would depend upon the circumstances. If 
the party who bought that had a view to purchasing other property, 
it would probably give a straight line to sell the stable. 
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Q. You don’t think these two houses should have been sold sep- 
arately? A. Could have been sold separately. 

Q. What effect would it have had, if any ? A. If there had been 
any one there who wanted a small home, they might have bought 
one of the houses. 

Q. What, in your opinion, would have been the best way 

51 of selling that property — as a whole or separately ? A. That 
I don’t know. I wouldn’t like to sav what would have been 

best. 

Q. In your opinion, don’t you think that the property should be 
sold as a whole rather than separately? A. Well, I have seen cases 
where property sold separately in small lots that way better than 
as a whole. 

Q.. Do you know the frontage of the ground upon which these 
houses are located, H street between 11th and 12th? A. No, sir; 
not exactly ; in the neighborhood of twenty-five feet. 

Q. Do you think it would have been best to have sold that prop- 
erty in pieces of twelve and a half feet front? A. No ; hardly. 

Q. You say you didn’t go there to buy either of the houses? A. 
No, sir ; neither of the houses fronting on H street, but the stable I 
would have liked to have. 

Q. You had a conversation with some man with regard to pur- 
chasing the property on the day of the sale? A. No, sir; I didn’t 
even know him ; I simply was close enough to overhear this re- 
mark, that he didn’t want to buy a lawsuit. 

Q. What prompted that remark ? A. The statement made by 
Mr. Callaghan. 

Q. Who authorized Mr. Callaghan to make the statement, if you 
know ? A. I don’t know. 

Q. Did he make any statement as to who authorized him? A. 
I think he said he represented Mr. T. A. and Wilton J. Lambert. 

Q. Did he not state that he also represented Mr. Barker ? 

52 A. He might have done so. It is a hard matter for me to 
sav that. 

Q. Do you think the remarks made by Mr. Callaghan had any 
effect in deterring bidders, keeping parties from bidding? A. I 
think so. 

Q. Do you think the property would have Sold any better had he 
not made that remark? A. I don’t know about that. If I knew 
the man and knew just exactly his financial standing and his de- 
sire to buy property I might probably have a better opinion on that, 
but I didn’t know him. 

Q. Can you say whether or not this was the statement made by 
Mr. Callaghau : “For the benefit of any intended purchaser, Mr. 
James W. Barker lias requested me to announce that the property 
which is about to be sold is in litigation; that a suit has been en- 
tered against this sale, and that the suit is now pending in the su- 
preme court of the District of Columbia. The suit is entitled Bar- 
ker vs. The Mutual Fire Insurance Company of the District of 
Columbia and is No. 19857, in equity. Auy buyer will, of course, 
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be involved in this litigation.” Can you sav whether or not that 
was the statement made by Mr. Callaghan ? A. Well, it sounds a 
good deal like it. 

Q. I understand you to say that Mr. Callaghan’s statement pre- 
vented a sale? A. I think so. It prevented persons from bidding 
that might otherwise have given a bid on the property. 

Q. Do you know of any one that it did prevent from bidding? 

A. No ; unless it was this gentleman 

Q. I mean of your own personal knowledge. A. No. 

53 Q . Yon stated that you were never familiar with auction 
sales, never attended many ? A. Not a great many, no, sir. 

Q. Then you don’t know anything about what time is the most 
propitious for auction sales? A. Well, I think so ; I have my idea 
about it. 

Q. You don’t know, so far as experience with auction sales is 
concerned ? A. No ; probably a person who has been auctioneering 
for a number of years would know better than I would. 

Q. I understood you to sav you didn’t remember for what this 
property sold. A. No ; I could not recall the amount at the present 
time. 

Q. Mr. Edmonston, from your knowledge of the property, its 
size, its improvements, and etc., do you or not consider that $9,500 
is a fair price for it ? A. No. 

Q. Why not? A. Well, I don’t know just the reason ; a person 
can have an opinion in all probability and cannot always tell why.' 

Q. Have you anything you can base that opinion on? A. Well, 
yes; the size of the lot and the location and all ; $9,000 or $9,500 
would be probably less than $4.00 a foot. I don’t think that would 
be anything like a fair price for it. 

Q. That is more than you paid for your lot. A. That don’t make 
any difference what I paid for mine. 

Q. Would you be willing to pay more than $9,500 for this prop- 
erty ? A. Yes ; if I had the money, I believe I would. 

Q. You think you would? A. Yes. 

54 Q. You are not sure? A. I am pretty sure that I would. 

Redirect. 

By Mr. Lambert: 

Q. Where is your property located? A. It is located on 12th 
street immediately in the rear of Mr. Barker’s. Mr. Barker’s lot 
butts right into mine. 

Q. Is it improved ? A. No, sir; not at all. 

Q. Was it improved when you purchased it? A. No, sir. 

Q. Then the price that you paid, $3.10 a foot, was for unimproved 
property — just the ground ? A. Yes, sir. 

Q. Do you know of any sales during the past five or six years in 
that square? A. I can’t recall any. 

Q. You don’t know of any at all? A. No. 

Q. Don’t remember any except your own purchase? A. No. 
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Q. In front of your lot have you gas and water? A. No, sir; not 
that I know of. There is none on the lot. There may be — I have 
no doubt there is — the gas main and the water main in the street, 
but really I don’t know. 

Q. You have never had any occasion to connect it with your lot? 
A. No. 

Q. It never has been improved? A. Some years ago there was 
an old frame house on it, an old shanty, which was torn down. 

55 Q. What do you know about the property in litigation? 
Is it supplied with gas and water? A. Oh, yes. 

Q. Both of these houses are? A. Yes, sir. 

Recross. 

By Mr. Berry : 

Q. Is H street a residence street or a business street at the point 
where this property is located? A. At the present time more a 
residence street, but there is a demand for property for business 
purposes. 

Q. Is there much of a demand? A. I cannot say that there is. 
In the next square adjoining this property there are several private 
dwellings there that have been turned into business property. 

Redirect. 

By Mr. Lambert : 

Q. Would you say that that location on H street is growing into 
a business section? A. 1 think so. 

GABRIEL EDMONSTON. 

MARGARET M. MURRAY, Examiner. 

56 Whereupon Daniel O’C. Callaghan, a witness produced 
by and on behalf of complaiuant, being first duly sworn, was 

examined as follows: 

By Mr. Lambert : 

Q. State your name and profession. A. Daniel O’C. Callaghan. I 
am a practicing attorney in the District of Columbia. 

Q. How long have you been practicing in the District of Colum- 
bia? A. Twenty-six years this coming February. 

Q. Have you ever had any occasion to buy or sell real estate in 
the District of Columbia? A. 1 have had occasion to sell as attor- 
ney for clients and as trustee in chancery causes. 

Q. Are you familiar with values of property in the business and 
residence sections of Washington ? A. Fairly familiar. 

Q. Do you know the property in dispute in this cause? A. I do. 
Q. Have you ever examined it? A. I have. I have known it, 
oh, for thirty years. 

Q. What in your opinion is a fair value for that property ? A. 
From $15,000 to $17,500. 
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Q. Is that estimated on a fair auction price or what you might 
obtain at a private sale? A. I make that upon somewhat of a capi- 
talist’s or income value for it. I think it is probably worth $40.00 a 
month as rent for each separate dwelling, and I suppose the 

57 stable would rent for business uses for $10.00, making $90.00 
a month gross income — $1,080 a year — which would be, say, 

0 % on $17,000, a little less than that. 

Q,. You are giving your opinion upon what values are at the 
present time? A. No; at the time of sale and anterior to the time 
of sale. 

Q. With the present improvements on it? A. Yes, sir. 

Q. Do you mean by that that $15,000 to $17,000 would be a fair 
auction price for the property? A. I think any capitalist would 
pay that for it. It would bring him in 6 % upon his investment 
gross and net four or four and a half per cent, upon his outlay. 

Q. You were present, I believe, at the time of the sale on the 28th 
of December? A. I was, sir. 

Q. Will you state, as near as you remember, exactly what oc- 
curred on that occasion and who was present? A. There were very 
few apparent intending purchasers or bidders present. 

Q. Give a list, as near as you can recollect it. A. Messrs. Oyster 
and Wilson, Mr. Berry and two clerks from his office, the auction- 
eer, Mr. Boteler, the secretary of the Mutual Fire Insurance Com- 
pany, and myself. I have an impression that Mr. Emory was there 
during the sale. I know he had been attending the sales previously 
fixed for, but postponed on account of the inclemency of the weather. 
There was one party who was there when I came, and had been in- 
specting the property in company with the auctioneer, and came 
out of the side alley when I reached the neighborhood. He stood 
beside a tree just about opposite the southern one of the two 

58 houses, nearly at the curve of where the alley curbing would 
turn at the sidewalk. Then presently there came up a pub- 
lic cab, which halted, and two gentlemen got out and stood just 
about where the curbing would be in the carriageway. The street 
was sloppy with the fallen frozen water of the previous bad days. 
With the cabman who had driven them, that was about all that 
were present. 

Q. Did these two strangers in the cab bid upon the property ? 
A. They did not; they simply were like spectators fora minute, 
then afterwards got in the cab and were driven away. 

Q. Tell me what went on then. A. Immediately after the auc- 
tioneer had read the announcement of sale, I, by prearrangement 
and instruction, made the proclamation, which was taken down at 
Mr. Berry’s request by one of his clerks, and which has been read, 
and I take it that it has been correctly recorded, and I said exactly 
what it contains, as read to the preceding witness. 

Q. What took place after you made this statement? A. One of 
the trustees, Mr. Oyster, became the spokesman, and had a confer- 
ence with Mr. Berry, of counsel. What the words were that passed 
between them I, of course, didn’t hear. He turned then to the auc- 
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tioneer and said, “ Mr. Auctioneer, proceed and cry the sale ; it need 
not be affected by what has been said by Mr. Callaghan.” 

Q. Did you know that there was litigation pending at that time 
concerning this property? A. I did, sir. I was in the equity court 
at the time the motion for a continuance of the restraining order 
w T as argued. 

A. Who were the parties to the suit? A. Mr. Barker was 

59 the plaintiff and The Mutual Fire Insurance Oompauy the 
respondent. 

Q. Then did they proceed with the sale of the property ? A. 
They did. 

Q. What happened then ? A. Critically observing all that was 
about to transpire, or as I feared might transpire, I noticed the auc- 
tioneer made some pretence that he had a bid from some one in the 
audience of $8,500. After dwelling on it for a few seconds, looking 
in the direction of the place where Mr. Berry and his two clerks 
stood, one of these young men made a raise of $500. The auc- 
tioneer then dwelt on that $9,000 for maybe a minute, and then 
began to solicit the man whom he had shown around the property, 
the gentleman Mr. Edmonston speaks of. He said, “You and I 
have conferred about the property ; you have gone over the property ; 
why don’t you give me a bid? You saw what took place between the 
trustees and counsel for the insurance company, and you ought not 
to have any fear about buying this property on account of what has 
been said. ~ Give me a bid.” He urged him again and again, but 
the man, shaking his head negatively, said, “ No ; I don’t want any 
trouble like that. You will have to excuse me.” Then, after facing 
different sections of the crowd, asking for bids on the property, Mr. 
Boteler, who was very near by him, gave a bid of $500 advance, and 
the auctioneer, following the usual custom of third and last call, and 
dwelling on that for a while, then asked the trustees if there was 
any reserved bid. The result was there was no reserved bid, and 
then, dwelling on the $9,500 for a few minutes longer, still urging 
this man whom I have spoken of to bid a few hundreds more, and 
the man still refusing to bid, and thereupon the auctioneer knocked 
the sale down to the insurance company. 

60 Q. Boteler made the last bid ? A. Yes, sir. 

Q. Was the statement made there as to who was the pur- 
chaser at that time ? A. No, sir ; but I went up and asked the auc- 
tioneer. 

Q. And he told you it was the Mutual Fire Insurance Co. ? A. 
Yes, sir. 

Q. How was this property offered for sale, Mr. Callaghan ? A. 
As a whole. 

Q. Of what does it consist? A. Two dwellings, and improved in 
the rear by a brick stable. 

Q. Dwellings frame or brick? A. Frame. Three stories, with 
areaway. 

Q. What is your opinion as to the advisability of selling the prop- 
erty as a whole or separately ? Do vou think it would have been 
5— 991a 
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better if the houses had been sold separately ? A. In my opinion, 
yes. 

Q. Upon what do you base that opinion? A. It would enable 
one of moderate means, sufficient to become the owner of a single 
piece of property, to bid at the sale and thereby invest his $7,000 or 
$8,000 in a very good neighborhood, getting crowded by business 
houses now, and in the very near future to be a business street. 

Q. Is that section growing into a business section? A. It cer- 
tainly is. In the square on the left there are very few residences 
left. 1 believe, by the way, upon my visit to this property, I 
noticed one house across the street from it has yielded to business 
and is occupied by a dress-maker or shirt-maker or tailor — some- 
thing of that sort. 

Q. What, in your opinion, is the most desirable time of the 

61 year to sell property — the most advantageous season ? A. 
Not later in the year than the month of November and not 

earlier in the year than the month of March. 

Q. You would regard the season at which this sale was made as 
advantageous or not? A. Most unpropitious. 

Q. Upon what do you base that opinion? A. For that the 
weather is apt to be haphazard and inclement, for the advertising 
of this particular property will show that the sale was postponed 
three successive times by reason of violent rainstorms. I myself 
turned out to attend the sale, wasn it was raining upon two of the 
times it was set for. Then it was in the midst of the holiday and 
the festival season. I went at the time following the last offering 
before the sale, between that and the day it was offered for sale, to 
solicit the withdrawal of the advertisement to sell and resume it at 
some more propitious time for both parties interested. 

Q. Who did you go to ? A. I went to the insurance company. I 
was on my way there when I met Mr. Deari ng at the lamp post at 
the corner. Dr. Dearing is one of the officers of the Mutual Fire 
Insurance Company. I told him of my errand and said, “Can’t 
there be some gathering together of those in authority to instruct 
the trustees to withdraw the advertisement? ” He said, “ That has 
been talked over by wire now, and we had been apprised that such 
a request had been made, and Mr. Oyster has the instruction 
verbally from me, and was wired from ‘ Mr. Dearing’ that there is 
no withdrawal.” That was probably 11 o’clock in the forenoon, in 
ample time for its cancellation from the “Star” that day. Mr. 
Barker and I met just about the same time, and he saw me 

62 in conversation with Mr. Dearing. 1 rejoined him soon aud 
told him tiie result of ray interview, aud then I came up this 

way to report to your father, Mr. Lambert, of the result of that at- 
tempt. 

Q. You brought it directly to his attention that you objected to 
the sale being made in the holiday season ? A. Yes; and also told 
him that as they had refused I was instructed to make the procla- 
mation, and gave him the tenor of the memarks I intended to make. 
He said, “That won’t deter us at all from offering the property.” 
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Q. Was that the only attempt that you made with regard to have 
the sale postponed? A. Yes; the occasion didn’t arise at the pre- 
ceding times, because instructions came not to offer it if the weather 
was too inclement. 

Q. Were there any objections made to the day set at the other 
times? A. No; we were there in a rainstorm. 

Q. No objections had been made prior to this time to the other, 
days of sale with regard to the property being sold that week or that 
mouth? The objection you made, as I understand, was more di- 
rectly in regard to the holiday season as being a bad season for the 
sale to take place, in your conversation ? A. “Under no condi- 
tion,” I said, “it is not the season of the year. No offering should 
be made of real estate from the middle of December, anyhow, to 
the latter part of March.” I said, “ It has been, I think, the inva- 
riable custom in chancery sales that no trustee would offer his prop- 
erty for sale for his clients at that season of the year.” 

Cross-examination. 

By Mr. Berry : 

63 Q. You were acting as counsel for Mr. Barker in this 
matter, were you not ? A. As coadjutor for Messrs. Lambert, 

father and son. 

Q. You were employed by Mr. Barker, I suppose? A. No. I 
was engaged by Mr. Lambert. 

Q. Acting in what capacity ? A. Well, you may characterize the 
employment by whatever name you please, from what I have told 
you I did. 

Q,. It was not philanthropy ; you were compensated by some 
one? A. I received compensation ; oh, yes ; of yes. 

Q. Will you state positively that no other person was present at 
this sale except those vou mentioned? A. To the best of mv recol- 
lection there were no others. 

Q. You will not state positively that there were no others? A. 
There were a few others who were simply the bystanders or curious. 

Q. How do you distinguish a curious bystander from an intend- 
ing purchaser ? A. By their remaining on the outskirts and by their 
appearance — general appearance. 

"Q. So that if a man doesn’t dress well, therefore he is only a 
curious bystander and not a prospective purchaser? A. That has 
been my observation. 

Q. And that is what you base your observation on, that these 
people other than those you mentioned were not intending pur- 
chasers? A. Yes, sir. 

Q. And that’s all? A. That’s all ; yes, sir. 

64 Q. You say the bid of $8,500 was a pretended bid. What 
reason have you for saying that was pretended? A. I 

watched and saw no one speak at all ; simply an action on the part 
of the auctioneer as if some one had given him a bid. He looked 
around, first one side then the other, asking for a bid to start, and 
then went on as if some one had said, “ Start it at $8,500.” 


36 THE MUTUAL FIRE INSURANCE CO. OF THE 

Q, Do you deny that he had a bid of $8,500? A. To the best of 
my observation, I state that She did not. 

Q. That is to the best of your observation ? A. Yes, and I kept 
strict watch. 

Q. So }mu observed that this bid of $8,500 was false and pre- 
tended ? A. To the best of my belief, based upon observation, yes. 

Q. Then, who made the next bid? A. One of your clerks. 

Q. Which one? A. The shorter one in statu-e. 

Q. Do you know his name? A. I do not; I never informed 
myself of his name. 

Q. What was that bid ? A. $500 advance ; $9,000. 

Q. You testifv that one of mv clerks made a bid of $9,000? A. 
Yes. 

Q. You are positive of that? A. Reasonably positive ; yes, sir. 

Q. Who made the next bid ? A. Mr. Boteler. 

65 Q. What was that? A. $500 in advance on the $9,000. 

Q. That was the last bid, was it? A. Yes, sir. 

Q. Then you claim that no bid was made except by one of my 
clerks, Mr. Boteler, and this pretended bid of $8,500? A. Yes; 
that’s all. 

Q. You are positive of that? A. To the best of my observation 
and recollection of the happenings, that was the scene that took 
place. 

Q. Will you state positively that no bid was made by any other 
person? A. To the best of my recollection and observation, I state 
that no other bids were made. 

Q. There was an opportunity for any one to bid if he desired, 
was there not, at the time of sale ? A. If by opportunity you would 
mean chance in between, by dwelling on bid made, yes. 

Q. The sale was cried in a manner that any intending purchaser 
could have made bids if he so desired ? A. Oh, yes. 

Q. Was the day a fair day ? A. No ; it was overcast. 

Q. Had it been raining that day? A. I think it had been ; I 
think there was a slight fall of rain maybe around about noon or 
one o’clock. 

Q. You state that on positive recollection, Mr. Callaghan.? A. 
Yes, sir. 

Q. That it rained on that day? A. I have a recollection that it 
was a little overcast and a few drops of rain had fallen in the fore- 
noon of that day. 

66 Q. What was the condition of the weather at the time of 
the sale — any rain at that time? A. No; but it was over- 
cast as if it might change to snow or a little wintry sleet rain. The 
temperature was low and we were buttoned up. 

Q. As I understand your testimony, you said that no sale made 
by trustees between the mouths of November and March is a fail- 
sale to the owner of the property? A. I did express that as my 
opinion, based upon experience. 

Q. Whether in chancery proceedings or trustee sale? A. Same 
opinion ; no, sir. 
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Q. Your opinion is that no sale should be made in the mouths 
between these two ? A. No. 

Q. Are any sales made by order of court in chancery causes in 
these months? A. I believe very few take place in that season of 
the year. 

Q. How about any time within these months you have desig- 
nated ? A. Very few take place in December, January, and Feb- 
ruary. 

Q. Did you ever know of a sale which was postponed by the 
court on account of having been advertised for those months? A. 
No; but the trustee uses his proper judgment and never advertises 
in those months. 

Q. The trustees don’t advertise property during those months? 
A. No, sir. 

Q. That is your experience as a lawyer? A. Yes, sir; for he is 
not sure of good weather. 

67 Q. As a matter of fact, are not sales advertised daily during 
the months between November and March? A. Yes; but 

very few, as an inspection of the public press will show you. 

Q. Your opinion would be, for instance, that a very propitious 
time would be the summer? A. No; the best time would be what 
you might call spring, and beginning right about the middle of 
March, with the exception of half of July and all of August, when 
all are out of town, the capitalists especially, then commence after 
the middle of September, wheu the real estate market is open 
again. 

Q. Have you been engaged in the real-estate business in the Dis- 
trict? A. No, sir. 

Q. Have you had any dealings in property in the neighborhood 
of 10th and H streets? A. I have in connection with the property 
of ray wife’s people in that neighborhood. 

Q. Your statement that the property is worth between $15,000 
and $17,000 was based upon a hypothetical rent of $40 a mouth for 
each of these houses? A. Yes, sir; upon a capitalist’s views of 
what it would bring as an investment. 

Q. Do you know, as a matter of fact, what these houses rent for ? 
A. I could estimate what they would bring. 

Q. You estimate it at $40.00? A. I think so. 

Q. Would you give $40.00 a month for one of those houses ? 

68 A. I believe so; yes, sir. 

Q. Have you ever been inside of one of them? A. No ; 
but I am familiar somewhat with their arrangement and facilities 
for housekeeping. 

Q. Ordinarily, would you be willing to state that you would give 
that amount for a house without having looked inside of it? A. 
No; but this thing shows for itself. 

Q. How does it show for itself? A. Their appearance in frout ; 
their depth ; the things I know, from having been in and out of the 
alley very, very frequently. I lived in the block for the three first 
years of my wedded life, and know the depth that the houses have, 
and know the good care that the owner takes of his real estate. 
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Q. From these facts you assume that the condition of these houses 
is good; what condition of repair they are in? A. Yes, sir. 

Q. Never having been in either of them? A. No I haven’t. 

Q. What is the depth of these houses? A. Twelve or thirteen 
feet ; something like that. 

Q. Is there no law in the building regulations in regard to build- 
ing a house on a thirteen-foot lot? A. I would like to ask the coun- 
sel for the plaintiff if it is proper that I should give my opinion on 
such subjects as this? I refuse to answer it. 

Mr. Baker: We didn’t put Mr. Callaghan on the stand to decide 
the law of the District of Columbia, but, as a matter of fact, if you 
want it, Judge Cole has held in a mandamus case that houses can 
be built on any size lot. 

69 Mr. Berry : You stated that you were in court at the time 
the argument was had in the case pending previous to this 

sale, when the restraining order was dissolved; when was that? 

A. To the best of my recollection it was along about October or 
November. Then I was in court the day when the bill was on 
hearing on its merits. 

Q. That was after this time? A. That was the time they re- 
newed the advertising, after the restraining order was dissolved. 

Q. Were you present at the time Judge Cox dissolved the restrain- 
ing order? A. About the time; not at the moment the argument 
was concluded. 

Q. Is it not a fact that Judge Cox stated that the Mutual Fire 
Insurance Company had a perfect right to go ahead with the sale? 

Mr. Baker: We object to the question on the ground that it is 
immaterial and irrelevant and not proper evidence in cross-exam- 
ination. 

Witness : I don’t propose to give the prospectus of the trial of 
that case in court. 

Mr. Berry : As a matter of fact, were you not aware that the 
Mutual Fire Insurance Company had a perfect right to go ahead 
with that sale? 

Mr. Baker: Objected to. That question itself is incompetent 
and irrelevant, and asks the opinion of the witness upon a question 
of law and not of fact. The witness is instructed not to answer. 

Witness : And the witness will obey the instruction of 

70 counsel for the complainant. 

Mr. Berry : You made the statement at the sale by author- 
ity of Mr. Barker, did you not? 

A. I did, sir; it having been approved of by his counsel before- 
hand. 

Q. What sales do you know of that have taken place on H street 
in this block? A. I know the property # 718 11th street, one time 
the home of my wife’s people, was sold, say, within five years last 
past. I believe this piece of ground lias twenty-two feet front and 
a depth of eighty-five or ninety feet, running back to the alley be- 
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side this property in dispute, and to the best of my recollection it 
— sold for $25,000 by my wife’s sister, Lizzie Drury, who received 
it as her part of the family inheritance. 

Q. What was the character of the improvement on that property ? 
A. Three-story press-brick front, with rectangular bay-window pro- 
jection. 

Q. What other sales or purchases do you know of in that block ? 
A. I know of change of owners, but what prices they brought I do 
not knw. James M. Johnston, of Riggs’ bank, bought property 
near 12th on H street. I don’t know the price, but he bought it 
within six years last past. To the* best of my impression, the old 
Woodward property changed hands within the last two years — 
sixty feet, about, up 11th street from the .N. W. corner of 11th 
and G. 

Q. What I mean is, what sales do you know of and what prices 
do you know of that took place at these sales? A. I don’t know 
what the prices were. 

71 Q. Do you know the prices of any property there? A. 
None other than of Lizzie Drury’s property. 

Q. That was on 11th street? A. #716 11th street, middle of the 
block. 

Q. Do you know of any sales whatever that have taken place, or 
the prices, besides that? A. No; no prices. 

Q. What is it you base your valuation of this property on ? Is it 
entirely the rental value? A. Not entirely. 

Q. Then what? A. Upon what improved land in that section 
of the city is reasonably worth. 

Q. You have never done any dealing in land there, have you ? 
A. No. 

Q. You never heard of any values within the last five years in 
transfers? A. In that neighborhood ? 

Q. In that block. A. No ; but I have my opinion, based, as every 
man bases his opinion, upon real-estate values, from the infection 
of certain things on real-estate prices. 

Q. If that property rented for $50.00 a month, what would you 
give as its value— of both parcels? A. 1 would be inclined to give 
a little less for it. 

Q. How much less? A. Probably I would come as low as $13,000 
or $12,000, if I found it was bringing iu no greater income than 
$600 a year as a deal. 

Q. Being familiar with real estate, as you say you are, what 

72 would be the net return from a rental of $50 a mouth for 
such houses as that? A. The net return? 

Q. After taking out for repairs, taxes, etc. ? A. Probably $450 or 

$475. 

Q. Do vou know what the taxes on the property are? A. It 
ought to be assessed for about $8,000, making $120 a year for taxes. 
I think $8,000, as assessed value, would be sufficient appraisement 
for revenue purposes. 

Q. What would you estimate for repairs on these houses ? A. I 
think that they would require but very little. I question whether 
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$15.00 a year, at most $20 a year, would have to be expended on 
them. 

Q. You base your opinion on the small amount of repairs neces- 
sary from the fact that you have never been inside of them? A. 
That would be based upon knowing the owner of the property — 
that he is the builder. I have been in his own dwelling; I know 
how that is kept by him, and that he, being a house-builder, and 
has been an extensive landlord, keeps his rental property in good 
shape, and gives his tenants value for value received. 

Q. How old are these houses, Mr. Callaghan ? A. I think I have 
known the houses since the days of the civil war — from ’62 or 63 — 
when I was a boy going to school at the Gonzaga college. 

Q. And how long before that they were there you don’t know? 
A. No; but these houses looked reasonably new, I think, in ’62 or 
’63; they always were kept spick and span. 

Redirect. 

By Mr. Lambert: 

73 — . What is the ordinary duration of a house of this 
character kept in good repair? A.' At least a hundred years 

and more — a fraction more. I liave seen frame houses reported to 
be as old as that destroyed to make room and their timbers be very 
firm. 

Q. You have actually known them to have existed that long? 
A. I have. There is an old house standing out near Chevy Chase, 
where George Washington used to stop in from the post chaise, that 
is a hundred and sixty-five years old. The same weather-boarding 
is on there now as was put on when it was first erected, and the 
window-panes are the size of your hand. 

Q. Does it frequently happen that a valuable piece of property 
will not bring in revenue anything like the money it represents? 
A. Yes, indeed. Look at the business properties on F street; the 
owners do not get 3 % out of the Washington Loan and Trust 
building. 

Q. Yes; they are valuable properties if you come to make a sale. 
A. Yes. 

Q. Suppose these houses on the property in litigation should rent 
for $61 per month, what would you consider on that basis, taking 
into consideration the knowledge you have of the property and the 
ground, would be the value of the property ? A. Fairlv worth 
$13,500. 

Q. Consider that a conservative estimate ? A. I would, sir. 

Q. You made the remark on your cross-examination that your 
idea was that the people who were present at this sale were 

74 merely disinterested spectators, and merely there to see what 
a sale was like and how they sold property, and then you 

were asked by counsel on the other side upon what you based your 
opinion. You remarked that it was your idea wdiy they came 
there. Will you state wdiether you base it on anything else than 
that — any conversation you had with any party present? 
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Mr. Berry: I object to giving any conversations. 

Mr. Lambert : I don’t want the conversation. 

Witness: Based upon the fact that some of them were those who 
came after the bidding, as I have described it, started, and possessed 
very poor appearance in attire and unkept faces and showed they 
were not prepared to bid $10,000 to $15,000 for something that was 
offered there. 

Q. Didn’t look like capitalists? A. No, sir. 

Q. You say a cab drove up there? A. Yes, sir. 

Q. Did you notice how the parties who were in that cab acted at 
the sale ? A. Just as a visitor might — interested only for the minute. 
There were two gentlemen seated in a cab, and one got out to watch 
the excitement and came to the curbstoue. 

Q. Do you know whether or not he intended to bid? A. I don’t 
know his intentions, but I know from inquiry why he stopped and 
acted as he did. 

Q. Why was that? 

Mr. Berry: Objected to. Mr. Callaghan could not know that. 

Mr. Lambert: Was he deterred from bidding by anything? 

A. He didn’t intend to bid. He was not deterred. He was 

75 simply a stranger in the citv and was curious to see one of 
the phases of Washington life and a public sale at auction of 

real estate. 

Recross. 

By Mr. Berry : 

Q. You say this property at a rental of $61 would be worth 
$13,500. Could you obtain a purchaser for that property at that 
price ? 

Mr. Baker: We object to that. 

Witness: Not in my line, Mr. Berry. 

Mr. Berry: Do you think a purchaser could be obtained at 
$13,500? 

A. I do believe by a second or third rate real-estate solicitor it 
could be and Mr. Barker’s price by a first-class real-estate dealer. 

Q. Is it not a fact that the Mutual Fire Insurance Company has 
offered Mr. Barker to return him this property for the amount of 
the note and interest and costs? 

Mr. Baker : I object to that, as it is not proper evidence to be 
obtained by this witness. Witness is instructed not to answer. 

Mr. Berry: It is in the answer, and if he is of counsel he ought 
to know. 

Mr. Lambert: We are not responsible for everything that is in 
that answer. 

Mr. Minor: I am aware of that. 

76 Mr. Lambert: If you say it is in the bill, I will let him 
answer. 

6— 991a 
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Redirect. 

By Mr. Lambert : 

Q. Do you know whether or not the insurance company made an 
offer to Mr. Barker for this property before the litigation ? 

Mr. Minor: We object. 

Witness: I know from what I heard — the depositions read in 
the court. 

Q. You gained your knowledge from them? A. Yes, sir. 


Subscribed and sworn to before me this — day of January, A. D. 
1900. * 

, Examiner. 

Adjourned to meet Tuesday, January 9th, 1900, at four o’clock. 

77 Tuesday, January 9 th, 1900 — 4 o’clock. 
Met pursuant to adjournment. 

Present: Messrs. Berry and Minor, for defendants ; Messrs. Baker 
and Lambert, for plaintiff. 

Whereupon Samuel C. Wilson, a witness produced by and on 
behalf of complainant, being first duly sworn, was examined as fol- 
lows : 

By Mr. Lambert : 

Q. State your name. A. Samuel C. Wilsou. 

Q. What was your occupation in July, 1896 and 1897? A. July, 
1896 and 1897, I was secretary of the Mutual Fire Insurance Com- 
pany- 

Q. The defendant company in this suit? A. Yes, sir. 

Q. You are one of the defendants in this suit, are you not? A. 
I believe I am ; yes, sir. 

Q. You filed your answer some time ago in this suit? A. Yes, 
sir. 

Q. You also are one of the trustees of this property upon which 
Mr. Barker gave a trust to the insurance company? A. Yes, sir. 

Q. Will you state what you did in regard to the execution of 
this trust; what instructions you received and how you carried them 
out? A. Well, I was familiar with the loan and trust to secure the 
same, which were given to the company, and after I left the 

78 company I was called on by successor, who was then the sec- 
retary, to sign an advertisement for the sale of the property, 

as Mr. Barker was in a rrears*of’ interest. 

Q. Do you remember about what that was? A. I think shortly 
before the first advertisement appeared, in October, 1898. He called 
at our home, and I signed the paper out there. The property was 
then advertised. 

Q. You were not then secretary of the company ? A. No ; not 
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then. The property was then advertised and the sale was arranged 
for. It was then restrained 

Q. This was October, 1898 9 A. I thiuk so; yes, sir. Then when 
the restraining order was removed it was advertised again for sale 
for some time in December, and there were two postponements be- 
fore the actual day of sale ; the 28th, I think it was. 

Q. The 28th was the third set on the second advertisement? A. 
Yes, sir; the third day set on the second advertisement. 

Q. What do you know about the sale aud any protests being 
made against the advisability of having it on the 28th ? A. I was 
called down to Mr. Oyster’s office on the 24th of December — I am 
not sure — at the request of Mr. Barker. I was telephoned to meet 
him upon that day at his place of business — Mr. Oyster’s, I mean. 
When I got there Mr. Barker and Mr. Oyster were both there, and 
Mr. Barker asked for a postponement of the sale. He said it was a 
bad time, and the weather had been bad for the other two days set 
for sale. It was agreed to by Mr. Oyster and myself, so far as we 
were concerned, that there should be a postponement, but neither 
would like to take the responsibility of a postponement. Mr. Oyster 
said he would go upstairs in the insurance office and see if 

79 any one there in authority could postpone it. He came back 
and said the secretary was there and the manager was there, 

and they were agreeable, but did not like to give final consent. He 
then telephoned to Mr. Emory, the president of the company, who 
said that as far as he was concerned he agreed to the postponement, 
but that he wouldn’t like to say so, but would rather some one of 
authority should do it. 

Q. Who was Mr. Emory ? A. President of the company. Mr. 
Oyster went upstairs again to see if some one in authority would 
agree to the postponement, but no one would say so. We were 
there about two hours, and I told him as far as I was concerned, as 
one of the trustees, I would agree to it, aud as he (Mr. Oyster) had 
already expressed his agreement to it, that I would leave the mat- 
ter in his hands, as I had to go away. Afterwards I heard that the 
postponement had been refused. 

Q. Did you personally see auy of the board of directors? A. I? 
No, sir. 

Q. Was Mr. Barker present at this time ? A. Yes. 

Q. He was urging the postponement, you say? A. Yes, sir. 

Q. What reasons did he give for wanting a postponement? A. 
He said it was the Christmas season ; sales were apt to be bad ; the 
weather was apt to be bad, and he hoped the trustees would post- 
pone it. As far as we were concerned it was all right. He was 
very anxious about it. 

Q. As a matter of fact the company refused and ordered the 
trustees to go ahead with the sale? A. Yes, sir. 

80 Q. Give us an account of the sale. A. The day of the sale, 
the 28th of December, was a cold day. I remember turning 

up my overcoat collar on account of the cold. I stood by Mr. Oys- 
ter’s side as the auctioneer read the advertisement. Then Mr. Cal- 
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laghan immediately afterward read a notice about the court pro- 
ceedings and the protest. Mr. Duncanson then ordered the sale to 
go ahead, as there was no one who said that it should not, and the 
sale progressed. 

Q. Do you know who the auctioneer was who cried that sale ? 
A. Young Mr. Duncanson had charge of it. I think Mr. Weeks 
had charge actually — that is, did the crying. 

Q. Young Mr. Duncanson was there? A. Yes, sir. 

Q. Was Mr. C. C. Duncanson there? A. No. 

Q. The sale proceeded ? A. Yes ; the sale proceeded. 

Q. What about the bidding? A. The first bid that I heard was 
for $8,500. I think it came from the young man who was with 
Mr. Berry. 

Q. How did you hear that bid, from the party who gave it or the 
auctioneer? A. I think I heard the bid made ; I am not sure about 
that, but I think I heard that bid of $8,500 made. 

Q. That was by Mr. Berry’s clerk. A. Yes, sir; I think so. 
There was another bid, raising it from $8,500 to $9,000. 

Q. Who made that? A. That I don’t know. 

Q. Didn’t notice ? A. I didn’t notice. After crying that 

81 for a while, there was a third bid of $9,500, which was made 
by one of Mr. Berry’s young men. 

Q. The last bid made by one of Mr. Berry’s young men ? A. 
Yes, sir. 

Q. You saw that bid made? A. Yes, sir. 

Q. Who was it knocked down to? A. Knocked down to him. 

Q. What name was given ? A. I asked the auctioneer and he 
told me. He also said he was Mr. Berry’s clerk, and it was bid in 
for the company. 

Q. As a matter of fact, it was bid in for the insurance company ? 
A. Yes, sir. 

Q. How long were you with the Mutual Fire Insurance Company 
as an employee ? A. About nineteen years. 

Q. How long were you secretary ? A. From April, 1896, to Feb- 
ruary, 1898, little less than two years. 

Q. You left in February, 1898? A. Yes, sir. 

Q. You were there, than, as an employee and secretary at the 
time this loan was made to Mr. Barker, in July, 1896, I think? A. 
Yes, sir ; I think, July. 

Q. Did you have anything to do with the making of that loan 
or the disbursement of the monev ? A. Yes; the case took the 
usual course of loans. I was present at the board meeting as secre- 
tary when the application was made for the loan and the com- 
mittee was appointed. 

Q. That is what I want to ask you. Now, state what is 

82 the custom of the company when it loans money on real 
estate. A. When the application’^ read to the board some 

one moves that the loan take the usual course, which means that a 
committee be appointed to value the property, and if the property 
is found to be worth an amount double the loan desired, then the 
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papers are prepared and approved by the company’s attorney, and 
if they are all regular, then the check is drawn for the amount of 
the loan. 

Q*. As I understand it, when a man outside or anybody makes ail 
application for a loan a committee is appointed to appraise the prop- 
erty? A. Yes. sir. 

Q. And if they find that the property is worth double the amount 
of the loan asked A. That’s the rule of the company. 

Q. Then the loan is granted, provided, of course, the funds are in 
the hands of the company to make the loan? A. Yes; and the 
security sufficient. 

Q. This loan to Mr. Barker took that same course? A. Yes, sir. 

Q. A committee was appointed to value the property? A. Yes, 
sir. 

Q. And the loan was made for $10,000? A. Yes, sir. 

Q. Do you remember what their estimate was, the estimate of the 
committee? A. I cannot say they followed out that rule exactly; 
the report was that the property offered was sufficient for the loan. 
I don’t think they put any figure on it, but they said it was suffi- 
cient for the loan. 

Q. The rule was that in order to be sufficient it must be 

83 double the amount of the loan? A. Yes, sir. 

Cross-examination. 

By Mr. Berry : 

Q. Mr. Wilson, you stated that the company refused to postpone 
that sale? A. That was my understanding from Mr. Oyster, in 
whose hands I left the matter. 

Q. That is to say, you have no knowledge of it only by hearing 
it from Mr. Oyster? A. Yes, sir. 

Q. After the sale you made out the deed, did you not, as trustee, 
with Mr. Oyster? A. We signed the deed. 

Q. And received your commissions for the sale of this property ? 
A. Yes, sir. 

Q. Was there anything in the sale of this property that would 
strike you as unfair in auy way, Mr. Wilson ? A. No ; I can’t say 
there was. Mr. Barker’s protest was before us; but considering we 
were acting under the authority of the board, we went ahead as 
trustees and had the sale and signed the deed. 

Q. And there was nothing in auy way unfair about that sale, you 
say ? A. No, sir. 

Q. After the protest of Mr. Callaghan, is it not a fact that the auc- 
tioneer announced that “the title good or no sale”? A. Possibly 
he did, sir; I don’t recall it directly. 

84 Q. You won’t say he didn’t say that? A. I won’t say he 
didn’t; no. 

Q. Was there anything about the day, Mr. Wilsou, that would 
■lead you to think that the sale ought to have been postponed on ac- 
count of the weather? A. Well, the weather was not — I can’t say 
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very good. The weather had been bad. That was Mr. Barker’s 
protest 

Q. I am speakiug of the day of the sale, Mr. Wilson. Was there 
anything in regard to the weather on that day that would have 
caused you to think a postponement of the sale advisable? A. The 
weather was cold and uncertain; nothing be}'ond that. 

Q. Was it raining? A. No, sir ; I don’t think it was raining; 
just a cold, raw day. 

Q. Is it not a fact that the sun had been shining during that 
day? A. I don’t remember distinctly. It may have been. I could 
not say. 

Q. You say that when you were secretary of the company it had 
a certain rule in regard to loans — that the property should be worth 
double the amount of the desired loan. Was that an invariable 
rule? A. Yes, sir. 

Q. Was it always carried out? A. Yes, sir. 

Q. Don’t you know of any cases in which money was loaned by 
your company on property when the property was not worth double 
the amount of the loan ? A. Well, I was a secretary less than two 
years myself. My recollection Hs that that was an invariable rule. 

Q. Do you say that no money was loaned on property by this 
company in the years you were in its employ as secretary 
85 when the property was not double the amount of the loan ? 

A. No, sir ; I won’t say that, because my actions were based 
upon the committee’s report. 

What actions? A. In making loans; in carrying out the 
secretary’s duty. 

Q. You knew nothing in regard to the value of property ? A. 
No, indeed. 

Q. In this instance the report of the committee was not that the 
property was worth double the amount of the loan ? A. No, sir ; it 
was this: they simply said they reported the property as sufficient 
security for the loan. 

Q. Mr. Barker was a member of the board at that time? A. Yes, 
sir. 

Q. Do you know the circumstances of the making of this loan to 
Mr. Barker? Were you present at the meetings when the matter 
was discussed ? A. Yes, sir. 

Q. Is it not a fact that this loan was made to Mr. Barker with the 
understanding that it should be repaid within the year? A. All 
loans were made that way : for one year. 

Q. All loaus? A. Yes, sir; but as long as the interest is paid 
the loans are usually allowed to run. 

Redirect. 

By Mr. Lambert : 

Q. Mr. Wilson, what was the personnel of that committee that 
valued this property? A. Mr. Church and Mr. Deari ng were the 
valuation committee. 
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86 Q. At the time the loan was made? A. Yes, sir. 

Q. Mr. Wilson, did the Mutual Fire Insurance Company 
ever offer to purchase this property from Mr. Barker for $14,000? 

Mr. Minor : Of your own personal knowledge ? 

Witness: Not of my own personal knowledge. 

Mr. Minor : We object to hearsay. 

Mr. Lambert : Do you know whether they made any offer for this 
property ? 

A. I don’t know that they ever did. 

Q. You were not connected with the company in July, 1898? 
A. No, sir; I resigned from the office in February, 1898. 

Q. You say that most of the loans were made for a year ? A. 
That was the note — for one year. 

Q. What was the custom with regard to calling the loans in at 
the end of the year ? A. I don’t know as a loan was ever called in, 
sir; interest being paid, loans were allowed to run. 

Q. Was interest always paid on your loans promptly at the end 
of the year? A. Interest was always payable semi-annually. 

Q. Was it always paid when it was due? A. Not always. 

Q. What was done when interest was not paid at the end of the 
year on loans or at the end of the interest term and the loans were 
not paid in full — that is, the notes taken up? A. A notice 

87 was usually sent to the party who had the loan at the regular 
time for the payment of interest, and it would be allowed to 

run sometimes by consent of the board, and sometimes the party 
was peremptorily notified that if interest was not paid the property 
would be put up and sold. 

Q. Do you know of any property being sold within a .year for 
non-payment of interest?' A. No, sir; I don’t recall any. 

Q. A general custom, then, as I understand you, was to grant in- 
dulgences of that kind? A. Yes, sir. 

Q. What was the custom with regard to these reports made by 
the committees as to the value of the property when they appraised 
it for loaning purposes? Would they specify the amount always 
which they appraised it at? A. Generally they would put in an 
amount that they appraised the property at. 

Q. Did they always do that? A. To my best recollection, they 
always did. This was an exceptional case. 

Q. It wasn’t done in this case? A. They didn’t do it in this 
case. 

Q. Do you know anything, of your own personal knowledge, 
about the dealings between Mr. Barker and the company in regard 
to a sale of this property to them in July, 1898? A. No, sir ; I 
can’t say that I do. 


Subscribed and sworn to before me this — day of January, A. D. 
1900. 


, Examiner. 
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88 Mr. Edmonston recalled. 

By Mr. Lambert: 

Q. Yesterday you were questioned in regard to offers of sale that 
you knew of for property in the neighborhood of the property in 
litigation here, and also where your property is located. Will you 
tell us now whether you know of any offers that have been made 
for property in that section that you didn’t remember yesterday? 
A. Yes, sir; I had an offer for my lot that was $6.00 a foot. I 
paid $3.10. 

Q. You paid $3.10 and was offered $6.00 a foot? A. Yes; I re- 
fused because I valued it at $7.50. 

, Q. It is unimproved property? A. Yes, sir. 

Q. When was this offer made to you, or about when, at $6.00 a 
foot? A. Some time early in the summer or late in the spring. 

Q. This last year — 1899? A. Yes, sir. 

Q. You also stated in your testimony that you didn’t know 
whether anybody was deterred from bidding at this sale by reason 
of Mr. Callaghan’s statement. What do you mean by that? A. I 
mean this, that 

Mr. Minor: We object to all this. The witness had a chance to 
explain all this, and did explain this in his testimony yesterday. 
It is calling upon a witness to explain something that he did ex- 
plain and to revamp all his testimony and incumber the record 
unnecessarily. 

Witness: When Mr. Callaghan read this protest, and afterwards 
when the bidding had commenced, there was — gentleman 

89 that I mentioned yesterday who stood with his back close to 
the tree. He was asked bv some one if he didn’t want to 

ft/ 

bid, and he shook his head and said, “ Oh, no; I don’t care to buy 
a lawsuit,” or words to that effect; I could not quote his exact 
words; that was the idea I got; that Mr. Callaghan’s protest had 
effected him in that way ; that he didn’t care to buy a lawsuit; 
that he came there with the intention of bidding on it, but that 
when he found there was a litigation about the property he didn’t 
care to bid on it at all. 

Cross-examination. 

By Mr. Berry : 

Q. Mr. Edmonston, why didn’t you recall yesterday that you had 
received an offer for your property ? A. Simply because I didn’t 
think of it. 

Q. What made you think of it today ? A. I happened to think 
of it. A Mr. Barton made the offer and I refused it. 

Q. A real-estate dealer? A. Yes, sir. 

Q. When did he make this offer? A. Early last summer or late 
in the spring. 

Q. Was it a bona fide offer? A. I thought so at the time. 
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Q. There was nt> offer in writing? A. No; he came to see me 
about it and offered me less than I valued it at — $1.50 less than I 
held it at. 

Q. How was the offer made? A. I cannot remember the exact 
language ; 1 can give you an idea. He said he didn’t think 

90 he could make a sale at $7.50, but he had a gentleman who 
would give $6.00 for it. He intimated as much, and said 

if the lot had been larger he would probably take it at my price, 
$7.50. 

Q. Mr. Barton didn’t make an offer personally? A. He wag the 
agent. 

Q,. He thought he could get you this price, $6.00? A. Yes, sir. 

• Q. Did he ever bring you the offer from any one? A. Oh, no. 

Q. What Barton is this? A. He deals principally in real estate 
out near-the University, at Brookland. 

Q. Is his office in Brookland, or where is it situated ? A. On 11th 
street between E and F. I don’t know that he has a regular office 
there; probably he has desk room with Moore, the printer. 

Q. Did he ever have auy other property in his hands for sale for 
you ? A. I think he had some lots out in the suburbs. 

Q. Did you tell Mr. Barton before this that you asked $7.50 for 
your property ? A. Yes, sir. 

Q. You told him you wouldn’t take less? A. Yes, sir. 

Q. He told you he thought he could get you an offer for $6.00 ? 
A. Yes, sir. 

Q. That was about what he said, wasn’t it? A. Yes, sir. • 

Q. You say, Mr. Edmonston, that at the sale on the 28th of De- 
cember, 1898, a gentleman who was standing by the tree 

91 came to bid on the property ? A. That was the idea I got 
from the remarks he made and from what the auctioneer 

said to him, asking him if he wasn’t going to bid. 

Q. You don’t know of your own personal knowledge that he came 
there with the intention of bidding ? A. No more than the remark 
I heard him make to the auctioneer, that he didn’t intend to buy a 
lawsuit. 

Redirect. 

By Mr. Lambert : 

Q. Mr. Edmonston, you said, if I understood you correctly, that 
this Mr. Barton, or somebody, came to you and made you an offer 
of $6.00 a foot for your property. A. Yes, sir ; I considered it so at 

the time. 

Q. State, if you can, the exact language used to you in making 
that offer. A. I don’t think I can remember his exact language. 
I know that he said something about he didn’t think that he could 
get the price I asked for it, $7.50 a foot, but he had a party that 
probably would pay $6.00 a foot, but I told him that I wouldn’t 
sell it at that. Now, there is one thing I would like to explain. 
Yesterday, when Mr. Berry asked me how I arrived at an opinion I 
7 — 991a 
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expressed witli regard to the value of the property in litigation, and 
I said a man might have an opinion without knowing why, I 
would like to explain that if I may 

Mr. Minor : Oh, we object to all this. 

Mr. Lambert: I will ask you, how did you arrive at the 

92 value of the property ? A. In this way : 1 think that the 
property is well worth what I said. I think if property with 

houses on it will pay a net income of 3% that is a good investment, 
and this property would pay that at the present rental. 

Q. 3% on what? A. 3% on $18,000; three and a half per cent, 
on $18,000, net. If it was renaired it would pay approximately 5% 
on $18,000. 

Recross. 

By Mr. Minor : 

Q. Do you know what this property rents for? A. $30 a month 
each; $60 a month, and the stable is certainly worth $10. 

Q. Where did you get your information from? A. I have been 
told time and again what they rented for. 

Q. Who told you? A. Mr. Barker. In fact, I have told parties 
who came there to rent the property myself that the houses rented 
for that. 

Q. So you put the houses at $30.00? A. $30.00 each. 

Q. What is the condition of the houses? A. I haven’t been in 
them very lately, but I don’t think Mr. Barker keeps them in as 
good repair as he did some years ago. 

Q. You say the stable should rent for $10.00? A. I think so. 

Q. Do you know what it does rent for? A. I don’t know. 

Q. Have you a tenant for that stable for $10.00? A. I think 
so. 

93 Q. Will you rent it for $10.00? A. Well, I don’t need 
one. 

Q. Did you ever try to rent a stable? A. Can’t say I ever had 
one to rent. 

Q. The rental value you place upon it is from personal observa- 
tion ? A. Yes, sir. 

Q. Have you ever engaged in the real-estate business, renting 
property? A. I have been renting property for my mother and 
mvself since I was seventeen. I own four or five houses. 

Q. Do you always get what you want for the property ? A. Well, 
yes. 

Q. Sometimes you have to reduce the rental you ask at first, don’t 
you? A. Well, I generally get what I want. 


Subscribed and sworn to before me this -— day of January, A. D. 
1900. 


, Examiner. 
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Whereupon James W. Barker, being first duly sworn, was ex- 
amined as follows: 

By Mr. Lambert : 

94 Q. State your name. A. James W. Barker. 

Q. You are the complainant in this suit? A. Yes, sir. 

Q. Have you ever been connected with the defendant company 
here, the Mutual Fire Insurance Company? A. Yes, sir; I have 
been director. 

Q. When were you director? A. I think I have been out for a 
year or more. 

Q. How long were you a director before that? A. I was there 
director for about twenty years ; I think I am the longest one in 
service there, except Mr. Emory. He has been there since the 
formation of the company. 

Q. Are you familiar with the rules and regulations of the com- 
pany — their manner of doing business? A. I am. 

Q. You were a director of this company, then, in July, 1896, 
when the loan mentioned in this cause was made upon the prop- 
erty ? A. Yes, sir. 

Q. Do you know anything about the method that was adopted 
in making that loan ? A. It has been the invariable custom that 
a committee should .be appointed to examine property, and if they 
didn’t value it at twice the amount that they wanted they couldu’t 
get the money without the board consented to it at another meet- 
ing. I have never known a case, I don’t think — I have never 
known of a case, without it would be in a very small amount that 
it was deficient — that money has been loaned except on double the 
amount borrowed as security. 

Q. Was that plan adopted in this case? A. It was. A commit- 
tee was appointed 

95 Q. At your solicitation ? A. No ; that is the custom. 

Q. You made application for the loan? A. That’s it; 

yes, sir. 

Q. Then a committee was appointed? A. Yes, sir. 

Q. What did they do? A. They reported, as the secretary says, 
it was ample security. 

Q. And the loan was made? A. And the loan was made. 

Q. Who composed the committee? A. Mr. Dearing and Mr. 
Church. 

Q. Have you had experience in owning real estate around Wash- 
ington, and estimating the values of the same? A. I have. 

Q. Are you families with the values in the different sections of 
the city ? A. Weil, somewhat, maybe not as much so as later- 
day folks. 

Q. How long have you owned this property in dispute in this 
case? A. I believe the record shows fifty years. I think when we 
examined the title it showed about fifty years since I bought it. I 
bought it in ’44. 

Q. When did you put up the present houses on the property ? 
A. About ’56 — that is, a part of them. 
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Q. What, in your opinion, was this property worth iu July, 1896? * 
A. Twice the amount of this loan ; $20,000. 

Q. What, in your opinion, was the property worth in De- 

96 cember, 1898? A. Well, the year before that I was offered 
$20,000 for that property, and I refused the offer. 

Q. Why did you do that? A. Well, I had a whole block there, 
and I didn’t want to break in upon it. 1 had a ninety-five feet front 
on H street, and I didn’t want to break into that. 

Q. You refused an offer of $20,000 for it. Was this trust on it 
when you had this offer? A. Oh, yes. 

Q. What dealings did you have with the company in connection 
with your loan and the foreclosure of this trust? A. I suppose that 
question leads up to the offer that they made me for the property. 

Q. Did they make you an offer for the property? A. I offered to 
give them the property at whatever the board would decide it was 
worth and settle my claim, and it was suggested and there was a 
committee appointed to value the property, and if the price was 
satisfactory to me they were to close the matter up. 

Q. Was there a committee appointed ? A. There was a commit- 
tee appointed. 

Q. What did that committee do? A. That committee was com- 
posed of Mr. Emory, Mr. A. L. Johnston, and Mr. Murphy. They 
reported the property valued at $14,000. Two of that committee 
said to me, “If it was mine I wouldn’t take.” Mr. Emory and Mr. 
Murphy said that; Mr. Johnston said lie didn’t know. 

Q. When was this? A. That was, I think, in Mav. 

Q. What year? A. 1898, May ; 13th day of May, 1898. 

97 Q. Was that May or July? A. It was in May, and the 
committee reported ; on the 13th, I think this was, and the 

15th the committee reported. 

Q. What was done in pursuance of that report? A. They made 
a written report. It is in the office, signed by the committee. If 
it is not there, we will find it. They reported that they had valued 
the property on the 15th at $14,000. That was to the board, to the 
full board, and the question was asked by that committee of the 
board what their pleasure was — whether they should go forward and 
close up the matter — and the unanimous vote of that board was 
that it had nothing to do with it. They had placed it in the hands 
of the committee and they had to deal with it. 

Q. What was done then ? A. Then it was that the committee 
6xami usd it 

Q. Did you accept this offer of $14,000? A. I did, and I went 
there at a certain day iu July to close it up. Then there was a 
motion made that they would decline to fulfill their agreement. 

Q. Did they take any steps in pursuance of your acceptance of 
that offer? A. Why, they had the title examined. 

Q. Did they give any reason for declining? A. The reason they 
purported to give was it was a tax title. I told them, then, if it was 
a tax title that I would make it good ; that they had got it all con- 
fused. 
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Q. How did you mean you would make it good ? A. If it was a 
tax title I would make it good. 

Q. How did you propose to make it good? A. Well, there is a 
law of Congress that can be appealed to. I have had the title ex- 
amined by the best company here — Mr. Ed'monston’s com* 

98 pany — and there was no protest offered to that, but when I 

took Mr. Lambert’s abstract . 

Q. I don’t care about that. You offered to have the title 
cured, and I understand you to say that you have been in possession 
of that property for some forty or fifty years, and had this houses 
on it since 1850? A. Since about ’46, I reckon ; your record will 
show you since ’46 ; and the title has been examined by 

Q. We don’t care about that. A. The trouble with these gentle- 
men was, they didn’t want to take Mr. Lambert’s abstract ; the 
abstract that we acted upon was from Mr. Edmondston, and when 
I carried them this abstract they didn’t want to take that; they 
wanted to go to a new man. 

Q. They had the title examined? A. Yes ; and I will say right 
here about examination of titles, that there wasu’t one word in that 
abstract of title that it wasn’t good. 

Q. After they assumed to rescind this agreement to take the prop- 
erty at |14,000, what other steps did they take in regard to the loau ? 
A. After letting it stand for awhile, I took my family into Mary- 
land. I went there one day in early July to settle up with them so 
I could take my family away; they wouldn’t do it, aud I took my 
family away and came back, and they proceeded for payment. 

Q. What was done; what steps were taken, if any? A. After a 
while they advertised the property; I then applied for an injunc- 
tion. 

Q. You filed a bill for specific performance of that contract ? 

A. Yes, sir ; and we all know what the decision of Judge Cox was 

Q. Coming down to the time of the advertisement for 

99 for sale. You say the property was advertised, and the re- 
straining order was granted, and that was dissolved, and the 

property was subsequently readvertised ? A. Yes, sir. 

Q. What steps did you take, if any, in regard to protesting against 
a sale being made of this property on December, 1898 ? A. It is 
almost impossible for me to say, there have been so many steps and 
moves. 

Q. You know that the property was advertised for sale in De- 
cember, and it was postponed on account of inclement weather ? A. 
It was postponed three or four times. 

Q. Bring your attention down to the time of the alleged sale, De- 
cember 28th ; what occurred with reference to that sale? A. Well, 
I called upon the trustees 

Q. When? A. I suppose it was about — I don’t know what day. 
It was advertised to take place the 28th. I went to see them to ask 
if they would postpone it until after the holidays, aud the result you 
have heard here. 

Q. I want to know what you said to them. A. -I told them, in 
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the first place, that the weather was bad, and my family was sick, 
and the holidays were coming right on ; that I would like to have 
it postponed. 

Q. How did they take that? A. Why, the trustees took it very 
well. Mr. Oyster said that he would prefer it ; he wanted to go 
away * 

Mr. Berry : I object to what Mr. Oyster said. 

Mr. Lambert: Tell us what Mr. Oyster said. 

100 A. He preferred it to be postponed ; that he wanted to go 
away, and if this thing continued to be postponed this way 

he could not go; he went to see some members of the company. 

Q. Were you present when he went to see the members of the 
company? A. I was in his office; not in the other office upstairs 
where the company is located. 

Q. What happened then? A. Mr. Oyster reported that he had 
seen several of them. Mr. Secretary, he telephoned to the presi- 
dent. He was willing and Mr. Dearing wasn't willing 

Q. Who was the president? A. Mr. Emory. 

Q, Mr. Dearing was not willing? A. No. 

Q. What was done then ? A. The advertisement went on. When 
the day of sale came, why there was a gathering there and it was 
sold. 

Q. Were you present at that sale? A. I was within fifteen feet 
of it. 

Q. Did you observe the bidding? A. Yes, sir. 

Q. By whom was the property bid in? A. It was bid in by the 
insurance company. 

Q.. State who bid on it, if you recollect, and how the bidding pro- 
gressed. A. My theory is the first bid was by — and that we will 
find out — was by Mr. Boteler, who bid $8,500.00. The next bid 
was by the insurance company, though a clerk of Mr. Berry’s 

Q. How much was the second bid? A. $9,000. 

Q. And the third bid? A. $9,500. 

101 Q. Who bid that? A. Well, there is a difference between 
the witnesses here. I say it was the secretary ; it might have 

been Mr. Berry’s man. 

Q. You were noticing the sale, were you not? A. I heard every 
word went on; and there wasn’t a soul at that sale but the insur- 
ance company’s agents and those interested in it. 

Q. There were some bystauders, were there not? A. Some few 
persons going by; half-grown boys stopped to look. Not a man 
there except the insurance company that could have put up the 
$500 deposit to be put up. I mean by insurance company their 
attorneys and their clerks. There wasn’t a man that could have 
put up money enough to buy it if it had sold for $500 and paid the 
money down except the insurance company and their friends. Mr. 
Duncanson didn’t appear on the ground. 

Q. Mr. Barker, did the insurance company take any further action 
against you in regard to this sale? A. The first thing they did 
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before they left the ground the secretary notified the tenants to pay 
to them; that’s what the tenants say. 

Q. Well, what else? A. Then they sent their agents there and 
stated to my tenants that if they would acknowledge them as their 
landlords they would almost agree to take the houses down and 
build them new ones; that they would have tiling put in the water- 
closets and everything new ; that was your friend — one of the direct- 
ors there. 

Q. Have they brought any suit against you? A. Oh, yes ; I 
don't know how many. I believe there are two pending now, ain’t 
there ? 

102 Q. What are those? A. A suit for ejectment and to pay 
the difference between what the property sold for and all the 

expenses and the debt. I think it was $3,500. It has been so long, 
though, and these gentlemen can tell this that prepared the bill, 
and you have read it. 

Q. Have they sued you for $3,500, the amount due after deduct- 
ing the amount obtained from the sale of this property on the 
28th? Is that what you mean? A. Yes; aud I have sued in this 
to make the?/ comply with the coutract. That is the proceeding, as 
I understand — to make them comply with the contract and for 
damages. 

Q. You have sued them for damages? A. Yes, sir. 

Q. How much have you sued them for in the way of damages? 
A. Only $10,000. 

Cross-examination. 

By Mr. Berry : 

Q. You state that it was the invariable rule of the company to 
report the value of the property before making loans upon it. Is 
that correst? A. The committee to report. 

Q. And it was the invariable rule, as I understand it, then, that 
the committee was to report the value of property to the board be- 
fore loans were made upon it? A. You misunderstood me, my 
friend. 

Q. What was it ? A. The invariable rule was when a gentleman 
applied for a loan of so many thousand dollars, if the company had 
the money, there was a motion made for the loan to be 

103 granted on the usual conditions, which were a committee 
should be appointed to examine that property and report at 

once if it is double the amount, and, if so, why the loan was made. 
If it wasn’t, I have never known of a case in the insurance com- 
pany in all my twenty years’ experience that they loaned the 
money. 

Q. Didn’t that committee invariably report the actual value of 
the property ? A. Yes ; that is, what they considered the value of 
the property, and I have never kuown, except in this cause, but 
that that committee made a written report. I have never valued a 
piece of property for the Mutual Fire Insurance Company as a 
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committeeman to examine it that I haven’t given a written report 
of the value of the property ; but this committee only reported 
“ ample.” 

Q.* Coming down to the day of the sale, where were you standing 
at the time? A. I was sitting at my parlor window, a ten-foot alley 
between me and you. I was fifteen feet from the auctioneer, and 
you stood a few feet nearer than Mr. Secretary. Mr. Secretary stood 
a little bit west of you. I could see you all. 

Q. You were in your parlor window? A. Yes, sir. 

Q. Your house is on the other side of the alley? A. A ten-foot 
alley. 

Q. And the crying was in front of which house? A. In frout of 
the west house, right opposite the steps, and the steps go right up 
into the corner of the house. 

Q. Where did the auctioneer stand? A. Right directly in front 
of the steps. 

Q. Was he facing you or did he have his back to you ? A. Facing 
the crowd. 

104 Q. His back was turned to you, then? A. His side was 
turned to me. I could hear every wmrd. 

Q. You heard every word that was spoken there at the time of 
the sale? A. In relation there to what we have been talking about, 
I heard every word Mr. Callaghan said. I heard every bid Mr. 
Secretary gave. 

Q. How is your hearing, Mr. Barker? A. Mv hearing today is 
a little hard, for the w'eather is a little damp ; but it is a good deal 
harder than it was last December a year. 

Q. You say last December a year ago? A. I could hear better. 
I could hear every wmrd Mr. Callaghan said ; I could hear every 
word Mr. Auctioneer said ; I could see every one of you good. 

Q. Who made the first bid, Mr. Barker? A. My theory is 

Q, I don’t want your theory; I want the fact. A. My theory is 
that Mr. Secretary made the first bid 

Q. Why do you call it a theory ? A. Because there is a difference 
in opinion of these gentlemen. They say your clerk. Now, I don’t 
think your clerk made the first bit; I think he made the second 
bid. I don’t think he made the third bid, but it may be possible; 
but all the bids were made by the secretary and those gentlemen 
that you brought up there. 

Q/You refer to two gentlemen there. Who do you mean? A. I 
don’t mean you, for you didn’t make any bid ; but it was under- 
stood they were your clerks. You had two of Mr. Duncanson’s 
clerks there and two of your own. This gentleman was understood 
to be yours. 

Q. Who was present at that sale? A. Do you want me to give 
you every man? 

105 * Q. As near as you can. A. I can give you Mr. Wilson and 
Mr. Oyster, they were the trustees ; I can give you Mr. Ed- 

monston, that stood about the curb at the alley, and the next 
gentleman was you, and the next gentleman w r as the two men pur- 
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porting to be your clerks, and the next two were reported to be Mr 
Duncanson’s clerks, and the next one Mr. Secretary there. Then 
there was a cabman came along ; there were two New York gentle- 
men in the cab, who came here to Washington, and they wanted to 
see the sights, and they got the cabman to drive them around from 
one restaurant to another one ; I don’t know how many ; I suppose 
they wanted to see the sights, so the cabman says, and they stopped 
there just to see the sights 

Q. You had a conversation with the clubman? A. I had not, 
but it is reported to me by these gentlemen that had a conversation 
with him. 

Q. Was that all you know about that, just by report? A. Yes ; 
I don’t know the cabman. 

Q. The persons you have mentioned here are all ? A. Now, hold 
on ; there was three or four half-grown young mem standing about, 
assembled on the curb and the pavement, to see the fun. 

Q. Is that all ? A. I don’t believe there was another soul there. 

Q. You are willing to state positively that these persons you have 
mentioned are all who were present at that sale? A. Except the 
cabman and the two men in the cab 

Q. You have mentioned those already. A. Yes; that was all. 

Q. You are positive of that fact? A. I am about as positive as 
any man could be ; as positive as I am that I am sitting here 
now. 

106 Q. So that your theory is, you sav, that Mr. Boteler made 
the first bid? A. I am satisfied myself, but these other gen- 
tlemen they have been on the stand and they think different; they 
say your young man was the one. 

Q. Apart from what they say, you are convinced and satisfied 
that Mr. Boteler made the bid ? A. The trustee and Mr. Callaghan 
were nearer than me and may be more correct in that view than I 
am, but the theory that I want to express here is that there wasn’t 
a bid made by a soul there except those that are connected with the 
insurance company and their ageuts — not a soul. 

Q. Who made the second bid? A. I have just said that your 
young man made the second bid. 

Q. You heard him make that bid, did you? A. It was said to me 
to be your man. It might have been Mr. Duneauson’s man. I don’t 
know your clerks, and I wasn’t familiar with Mr. Duucanson’s 
young men. You had two there. 

Q. You don’t know whether they were my clerk’s or Duncanson’s 
clerks? A. I don’t know; I don’t know which were yours and which 
were Duncanson’s. He had two and you had two. 

Q. You don’t know whether it was my clerk or Duncanson’s 
clerk ? A. This was said to be Mr. Berry’s man. 

Q. All you know about the bidders is by report? A. I saw the 
man. 

Q. You don’t know who he was? A. The gentleman who made 
the second bid looked like he came from a lawyer’s office. 
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Q. What does a man look like when he comes from a law- 

107 yer’s office? A. Trim and nice. You can see by yourself 
how they look. They don’t look like that motley crowd that 

the gentleman spoke of yesterday evening — Mr. Callaghan. 

Q. Who made the third bid, Mr. Barker? A. Mr. Boteler. I 
heard Mr. Boteler make the bid. 

Q. You swear positively that Mr. Boteler made that last bid ? I 
want to be very positive about that. A. That’s my impression, 
my candid impression. 

Q. What do you draw your impression from? A. From seeing 
him there and hearing him speak. 

Q. Heard him speak what? A. $9,500. 

Q. You heard him say that? A. I heard him say that; that you 
will get here when you make the examination. 

Q. Get what?- A. You will get it all; if you don’t get it from 
me you will get it from you gentlemen of the insurance company. 

Q. You state that before he left the ground the secretary told the 
tenants to pay the rents to the company ? A. To the company ; 
yes. 

Q. How do you know that? A. That is from what my tenants 
told me. 

Q. Who told you that ? A. Mrs.— I can’t think of her name, one 
of my tenants. They went to one tenant, and they said, “ I don’t 
know you; I onlv know Mr. Barker.” They went to another Mr. 
Boteler can understand that — and they said, “ I don’t know you ; I 
don’t know any one but Mr. Barker.” It was a notorious case, as 
you understand, that being in the court and everything, and the 
tenants knew about it. Then they come talking about the income 
of this property. Who put the income down ? . Who put the 

108 income down ? Why, they offered to take — that is, from what 
the tenants says— they offered to take $25.00 a month and 

put them new bath rooms in with marble tiling and everything, so 
as to get them, and they offered to give a receipt in full if they 
would give them $5.00; that’s what is reported to me by my tenants. 

Q. All this was done before they left the ground ? A. No; all 
of it was done at different times. Mr. Boteler before he left the 

ground notified one or both of my tenants 

Q. Before he left the ground? A. Yes, sir. 

Q. Were you still sitting in your window when the party broke 
up? A. Yes, sir; watching you all. 

Q. What became of Mr. Boteler? A. Mr. Boteler went in to see 
them and came out and joined you and went down 11th street. 

Q. You saw Mr. Boteler go into one of the houses? A. Yes, sir; 
I saw him go to one of the doors. 

Q. Which one? A. The first one ; I seen him go into the area. 
Q. The one farthest west? A. Yes, sir ; went down in the base- 
ment. 

Q. You saw him do that? A. Yes, sir. 

Q. You couldn’t see that from your window? A. Yes, sir; I 
could see him when he entered the area. 
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Q. What else did he do at that time? A. He had a talk with 
them, and they declined, to recognize him. 

Q. You saw them having a talk with him, did you? A. T seen 
him go into the house. I didn’t know what talk he had. 

109 Q. Did you see him come out? A. Yes. He went down 
11th street. 

Q. Who did he go with? A. I think with you, or some of the 
Mutual Insurance Company party. 

Q. In regard to the value of this property, who offered you this 
$20,000? A. Well, now, it is impossible for me to say. There, was 
a gentleman called there and wanted to bu} r the ground to build a 
printing office on. It is just at the northeast corner of the lot, next 
to the alley where these two houses are. He wanted it for a print- 
ing office, but I owned the other houses up to the corner of 12th 
street, and I declined to sell to them at all, for, as I said before, my 
reason was that I wanted to keep the property intact; it would come 
in for some large building. 

Q. When was this offer made ? A. It was a year before — I guess 
about a year before this sale took place. 

Q. Don’t know at all who the man was? A. I don’t know ; some 
agent. I don’t know who it was. 

Q. How did he make you the offer? A. He wanted to know what 
I would take for it. I told him $25,000. He told me what he 
wanted it for. I didn’t ask any questions. He wanted it for a 
printing office. 

Q. What did he say? A. I declined to take it 

Q. He came in and offered you $20,000 for the property without 
asking you about it ? A. He asked me what I would take for it. 
This is not hearsay; remember that. I told him my price was 
$25,000. 

110 Q. What did he say ? A. He said he thought it was high. 
He wanted it for a printing office, and he would sell it for 

me or take it himself — I don’t know which — for $20,000. I told 
him it wasn’t worth while to consider it. 

Q. He said he would sell it for you for $20,000? A. I don’t know 

which. 

Q. You never asked his name? A. No. 

Q. You say he was an agent? A. I don’t know about that. 

Q. Was he a printer, do you think ? A. I don’t know. 

Q. As you know what a lawyer looks like, I thought you would 
know what a printer looks like. A. A printer and a lawyer are 
different people. I can’t say. 

Q. What do you value that property at now ? A. That property — 
if it sells for anything, it ought to sell for $20,000. 

Q. Would you be williug to sell it for $20,000? A. It isn’t mine, 

you say. 

Q. If it were yours? A. If it was mine, to get ahead of this great 
insurance corporation I would take $20,000. 

Q. What can you get for it? A. I haven’t tried to sell. 

Q. Did you ever try to sell it? A. No, sir; I never tried to sell 
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it, only to the insurance company, and I made up my mind that 
they could take it at whatever they said. The secretary can bear 
me out. 

Q. If they had offered you $9,000 for it, you would have taken 
it? A. I don’t know as I would. If they had offered to take 

111 the property and give up my notes, I would take anything. 
I had a very beautiful set of men to deal with. 

Q. Is it not a fact, Mr. Barker, that in the answer to this petition 
of yours these people you call “ the company ” have offered to deed 
this property back to you if you will pay the amount of the note 
and interest? A. I haven’t seen it; is it in this bill? 

Q. Yes, sir; in the answer. A. I haven’t seen it ; as lam in- 
formed, this company claims about $3,500 from me. 

Redirect. 

By Mr. Lambert : 

Q. Did you ever serve on this valuation committee of the insur- 
ance company? A. I suppose fifty per cent, of all the valuations 
that were made since I have been on the board have been made by 
me with some persons else. 

Q. About how many valuations do you suppose have been made 
since you have beeu there? A. Oh, I don’t know; as high as 
twelve a year; it depends altogether upon what applications there 
were for money and what funds thev had on hand ; I don’t know 
what they are doing now. 

Q. Do you remember what sort of a day this was that the sale 
was made, on the 28th of December? A. Well, it was a very raw, 
cold day; there wasn’t a man, except Mr. Berry, that I know of, 
but what had his overcoat on, and some of them came up there at 
three o’clock, and I think some of them had brought their um- 
brellas with them ; there had been some rain through the day. 

112 Q. Was it raining at this time? A. I think there was a 
little rain falling; they had their umbrellas, the most of 

them. 

Q. Any snow on the ground ? A. I think it was slushy. 

Recross. 

By Mr. Berry : 

Q. Do you mean to say that anybody there had their umbrella 
up at that sale? A. 1 didn’t sav that ; the majority of the people at 
that sale had their umbrellas, brought their umbrellas, and there 
wasn’t a man but had his overcoat on without you, and your over- 
coat is about the same color as your other coat, and I don’t know 
whether it was an overcoat or not. 


Subscribed and sworn to before me this — day of January, A. D. 


, Examiner. 
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Whereupon counsel for complainant announced his testimony 
closed. 

113 Testimony on Behalf of Defendants. 

Filed February 9, 1900. 

In the Supreme Court of the District of Columbia. 

James W. Barker \ 

vs. > Equity. No. 20498. 

The Mutual Fire Insurance Company et al. I 

Defendant’s testimony. 

Washington, D. C., 
Thursday, January 18, 1900 — 2.30 p. m. 

The parties met, pursuant to notice, at the office of Berry & Minor, 
Fendall bldg., city. 

Present for complainant: Mr. D. W. Baker. 

Present on behalf of defendants : Messrs. Berry & Minor. 

Whereupon L. Pierce Boteler, a witness of lawful age, produced 
by and on behalf of defendants, being duly sworn, was examined — 

By Mr. Berry : 

Q. What is your occupation ? A. Secretary of the Mutual Fire 
Insurance Co. 

Q. What was your occupation in December, 1898 ? A. The same 
thing. 

Q. Were you present at the auction sale of the property # 1108 
and 1110 H St. N. W., on Wednesday, December 28, 1898? A. I 
was. 

Q. Will you state what occurred on that occasion? A. The 
auctioneer read a printed description of the premises offered for sale 
and cried it in the ordinary or usual way, asking for bids. 

Q. One moment. Was there an interruption of the crying 

114 of the sale by the auctioneer? A. After reading the descrip- 
tion there was an interruption from Mr. Callaghan. 

Q. Were you present at the last session of testimony in this case? 
A. I was. 

Q. Did you hear the statement read at that time? A. I did. 

Q. Was that the statement which was made by Mr. Callaghan ? 
A. About the same thing. 

Q. What was the gist of that statement? A. To the effect that 
by order of Mr. Barker he gave notice to whoever should buy the 
property that there was a suit pending, and whoever bought it 
would buy it subject to litigation. 

Q. What was then done? A. The auctioneer proceeded to cry 
the property, 

Q. Was anything said about title by the auctioneer? A. The 
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question was asked by the auctioneer about I he title and the reply 
was made that the title was good or there would be no sale. 

Q. Who made that reply? A. I think Mr. Berry. 

Q. Then the auctioneer proceeded to cry the property ? A. Yes, 
sir. 

Q. You may now proceed to state what happened. A. He started 
it at a figure possibly $12,000 or $13,000 and gradually came down 
to $8,500, when a bid was made at that price. 

Q. Who made that bid ? A. Mr. Bruce, I believe. 

Q. Who is Mr. Bruce? A. I believe he was in the office of Berry 
& Minor. 

Q. After this bid of $8,500 by Mr. Bruce what occurred ? A. The 
auctioneer asked for a bid for $9,000 and a bid was made for 
$9,000. 

115 Q. Who made that bid ? A. I don’t know the name of the 
gentleman ; a short, heavy-set man of middle age. 

Q. Had you ever seen him before? A. Not to my knowledge. 

Q. A bid was made by this gentleman of $9,000? A. Of $9,000. 

Q. Then what occurred? A. Another bid was made of $9,500, 
after several inquiries. 

Q. Who made that bid? A. Mr. Bruce. 

Q. Was the property knocked down at that figure? A. An effort 
was made to sell at a higher figure, but no bid was gotten and it 
was knocked down. 

Q. For whom was Mr. Bruce acting? A. For the attorneys in 
the matter. 

Q. How many people were present at that sale, as well as you can 
recollect? A. At least 16 or 18. 

Q. Were there any parties there who were unknown to you ? A. 
Yes; quite a number of them. 

Q. What was the appearance of these people? A. Well, the ap- 
pearance of a crowd that usually attends a sale of this sort. I did 
not notice anything unusual in their appearance. 

Q. What, if anything, did you see that was unfair at that sale on 
that day ? 

Mr. Barer : That question is objected to on the ground that it is 
leading, and also on the ground that the question of unfairness 
would arise from the circumstances of what the witness says, while 
this question calls for the opinion of the witness, and not for the 
facts that transpired at the sale. 

A. I saw nothing unfair in the sale. 

116 Q. What kind of a day was the day of the sale? A. It 
w r as a cold day. Several days before that the w r eather had 

been somewhat unsettled, and there was some snow on the ground. 
I do not think the weather was what would be called bad in any 
w 7 ay except that it was chilly. 

Q. Was any bid made by you on that property? A. No, sir. 

Q. Positive of that? A. Positive of it. 

Q. After this sale what did you do ? A. After the property was 
knocked down to Mr. Bruce, I returned to the office. 
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Q. Who did you go with ? A. Mr. Berry. 

Q. Did you stop at either of these houses — 1108 or 1110 H St.? 
A. I did not. 

Q. Did you stop at any house there at that time? A. No, sir ; 1 
returned to the office. 

Q. Did you have any conversation with either of the tenants of 
1108 or 1110 H St. ? A. Not at that time. 

Q. On that day ? A. No, sir. 

Q. Was any contract ever made by the Mutual Fire Insurance 
Co. to purchase this property from Mr. Barker at $14,000? A. No, 
sir. 


Cross-examination. 

By Mr. Baker : 

Q. Wasn’t there a committee appointed of the Mutual Fire In- 
surance Co. to value this property, at the same time considering a 
sale by Mr. Barker to the Mutual Fire Insurance Co. ? A. A com- 
mittee was appointed to value the property, and they reported that 
the property was worth, in their estimation, $14,000. 

Q. Aud hadn’t Mr. Barker before that time submitted a 
117 proposition to the committee for the sale of the property at 
what they would value it at ? A. He submitted an offer to 
the board. 

Q. And in pursuance of that offer the board appointed that com- 
mittee to value the property ? A. The board appointed a committee 
to value the property. 

Q. And didn’t Mr. Barker accept the $14,000? A. Not to my 
knowledge. 

Q. Didn’t he write the company a letter to that effect? A. Not 
to my knowledge. 

Q. Don’t the books of the company show that the $14,000 valua- 
tion was reported ? A. The books show that the committee valued 
the property at $14,000. 

Q. Don’t they further show the acceptance of that proposition ? 
A. No, sir. 

Q. Who keeps the books down there? A. They are in my pos- 
session as secretary. 

Q. Will you produce the books with all the statements in regard 
to this property on them? A. Yes, sir. 

Q. When was it that this committee valued the property at 
$14,000? A. I cannot give the date exactly. I believe it was in 
one of the summer months. 

Q. How did they come to make that valuation ? A. I don’t know 
how they arrived at that valuation. 

Q.. No; I mean how did they come to go out there? A. Mr. 
Barker offered that a committee be appointed to value the prop- 
erty ; that he would sell the property to the company at whatever 
figure they placed upon it. 

Q. And* in pursuance of that offer this committee was appointed ? 
A. I suppose so. 
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118 Q. Aud went out there and valued the property ? A. And 
reported to the board, aud the board refused to purchase the 

property. 

Q. Didn’t the board accept the offer and then afterward repudiate 
it? A. No, sir. 

Q. Do you mean to say the board didn’t order the title to be ex- 
amined or anything of that kind ? A. No, sir ; I had the title 
examined. 

Q. What did you have the title examined for? A. It was our 
custom in making loans to have an examination of title made in 
making the investment. 

Q. You were not making a loan to Mr. Barker at this time? A. 
No, sir; but the matter of making the investment was before the 
board. 

Q. The matter of the purchase of the property was before the 
board? A. The offer of Mr. Barker. 

Q. Do you mean to tell me that you ordered an examination of 
title before the board accepted that offer? A. Yes, sir; the exam- 
ination was ordered. 

Q. Who ordered the examination? A. I did. 

Q. Why did you go to that expense if the board did not intend 
to purchase the property ? A. I did not know that the board did 
not intend to purchase the property. 

Q. Is your company in the habit of ordering examinations of 
title to property they may purchase? A. We seldom purchase 
property. 

Q. Is it true or is it not true that the board did accept this offer 
and afterward attempted to repudiate it on some slight flaw in the 
title? A. No, sir; the question came up for the adoption of 

119 the committee’s report, and the board declined to accept it, 
and the minutes will show it. 

Q. Are the minutes of this company kept up to date? A. Not 
written up to date, but they are recorded. 

Q. Will the record of the minutes show the action of the board in 
regard to this property? A. Yes, sir. 

Q. Will you produce them? A. Yes, sir. 

Q. You heard the testimony of the witnesses for the complainant 
in regard to this sale? A. Yes, sir. 

Q. You heard them describe the different people who were there? 
A. Yes, sir. 

Q. Did they describe this man that you say made the second bid 
on the property ? A. I do not know that they described him. Their 
description was rather vague, I thought. 

Q. I ask was there any description or statement on their part 
about the people at this sale which in auy way described the man 
making the second bid ? A. No, sir. 

Q. Tell me what sort of a man this was. A. A middle-aged man, 
heavy set, with a red face aiid black or grayish hair. 

Q. Where was he standing? A. Stauding near the curb ; possi- 
bly ten feet from the auctioneer. 
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Q. Do you remember seeing Mr. Gabriel Edmonston on the stand? 
A. Yes, sir. 

Q. He stated he was at that sale ? A. Yes, sir. 

Q. Is he the man you describe ? A. No, sir. 

120 Q. Did you see Mr. Edmonston there? A. I did. 

Q. Was he anywheres near this man that was bidding and 
you say made the second bid ? A. I do not remember that. 

Q. How was this man dressed? A. With overcoat and derby hat, 
I think. 

Q. Any beard or not? A. No, sir. He may have had a mus- 
tache. 

Q. You say he stood near the curb? A. Yes; near the curb at 
the corner of the alley. 

Q. Who was standing near him that you knew? A. Several 
parties were around. 

Q. How near you was the man standing? A. Six or eight feet. 
Q. Taking the position of the auctioneer and yourself, which 
direction was the man standing? A. The man was possibly north 
of myself and I think east of the auctioneer. 

Q. You did not bid on this property at all? A. No, sir. 

Q. Mr. Bruce was there to represent your company ? A. Yes, 
sir. 

Q. He made the first and the last bid? A. Yes, sir. 

Q. This other man made the other bid? A. Yes, sir. 

Q. Now, what sort of an overcoat did this man have on? A: 
Dark overcoat. 

Q. Was he there when you got there? A. I think so. 

Q. Who else was there when you got there? A. There 

121 were a number of parties standing around. I arrived just a 
few minutes before the sale. Mr. Wilson and Mr. Oyster 

were there. 

Q. They were the trustees? A. Yes, sir. 

Q. Who else? A. I don’t know whether Mr. Berry and Mr. 
Bruce were there when I arrived, but if not, they came in a few 
minutes. 

Q. Who else was there when you arrived ? A. I don’t remem- 
ber who was there when I arrived. I only remember there was a 
fair crowd there at the time. 

Q. State by name everybody you know was at that sale, in addi- 
tion — Mr. Berry, Mr. Bruce, and the trustees. A. The statement 
was made the other day by one of the witnesses that they counted 
13 at the time. I remember there were that many there. 

Q. You mean that one of the witnesses in this case stated the 
other day that lie counted 13? A. Yes, sir. 

Q. Will you state them b} r name, other than those you have men- 
tioned? A. I remembered the names then. I remembered agree- 
ing with the witness. I do not know that I could now recollect 
them. 

Q. You do not mean to say there were 13 people there whose 
names you knew? A. Yes, sir. 
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Q. Will you tell us who they were? A. I could not without re- 
freshing my memory with that testimony. 

Q. Cannot you name any of them ? A. Mr. Lambert. 

Q. Which Mr. Lambert? A. Wilton J. Lambert. 

Q. Was Mr. Tallmedge A. Lambert there? A. I do not 

122 remember seeing him — the auctioneer who cried the sale and 
Mr. Duncansou. 

Q. Anybody else? A. Several whom I do not remember the 
names of but remember seeing. 

Q. How many were there whose names you didn’t know? A. 
Five or six ; possibly 6 or 8. 

Q. Do you remember the gentlemen who came up in a cab? A. 
I remember the cab driving up. 

Q. They did not take any part in the sale? A. I did not notice 
that tliev did. 

•j 

Q. When you left, after the bidding was over, in whose company 
did you leave? A. Mr. Berry's. 

CJ. You say you didu’t go in either of these houses at that time? 
A. No, sir. 

Q. When did you go in? A. Several days later. 

Q. What did you go in for? A. For the purpose of seeing the 
tenants. One of the tenants called on me at the office and said she 
understood the company had purchased the property, and she 
wanted to see if it had really been sold ; that some repairs were 
neeessarv in the house, and she asked me to call. I did so. 

Q. Didn’t you go up and inform these tenants about paying rent; 
that they should pay rent to the company and not to Mr. Barker? 
A. I then did. 

Q. Didn’t you offer to put the rent down if they would pay you? 
A. I most assuredly did not. 

Q. Didn’t offer them any inducements? A. I did not. They 
spoke of repairs being absolutely necessary, and I said it was 

123 the custom of the company to keep its houses repaired. I 
went over the houses and several repairs that were necessary 

in plumbing were pointed out, and I agreed that they should be 
made. 

Q. Have you made the repairs? A. We have not. 

Q. You are not now in possession of the property? A. The 
property is now in the hands of the receivers. 

Q. You are not now in possession of them ? 

Mr. Berry: The record will show that. 

A. The houses are iu charge of receivers. 

Q. Have you made any attempt to find out who this bidder was? 
A. No, sir; I would know him again if I saw him. 

Q. He came there and bid $9,000 and just went away, and you 
haven’t seen him since? A. No, sir. 

Q. Never saw him before that day? A. Not that I remember. 

Q. How do you know he bid? A. I heard him. 

Q. What did he say ? A. The auctioneer asked for a bid of $9,000 
and he made the bid. 
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Q. What did he say? A. He said $9,000. 

Q. He did, or just nodded his head? A. He said $9,000 and 
nodded his head. 

Q. Said $9,000 and nodded his head both? A. Yes, sir. 

Q. You are positive of that? A. Positive. 

Q. As far as you know, did that man have anything to do with 
the Mutual Fire Insurance Co.? A. I am sure he did not. 

Q. Is it not a fact that all three of these bids were made 

124 directlv or indirectlv bv the Mutual Fire Insurance Co., and 
that no bids by others than those acting for the company were 

made? A. It is not. 

Q. After $9,000 was bid you say Mr. Bruce, for the company, bid 
$9,500? A. Yes, sir. 

Q. What did this man that you say bid $9,000 do? A. Nothiug 
that I noticed. 

Q. How long did he stay after the sale ? A. I don’t know. I 
left immediately. 

Q. Was he there when you left? A. I suppose so. 

Q. You say he was a medium-sized man? A. Yes. 

Q. Heavy set, with a redish face? A. A redish face. 

Q. May have had a mustache? A. He may have had. 

Q. Dark overcoat ? A. Dark overcoat. 

A. A long or short overcoat? A. Medium length. 

Q. What sort of hat? A. I am not positive of that; a black 
derby, I think. 

Q. He stood on the curb near the alley ? A. Yes; near the alley. 
Q. About how far from the curb and how far from the alley? 
A. About three feet. The sale was cried right between the houses, 
almost. 

Q. One of the houses is next to the alley and the other away 
from the alley, and the sale was cried between the two? A. Yes; 
it must have been nearer the house next to the alley. 

125 Q. You say a statement was made that the property was 
in litigation? A. Words to that effect. 

Q. That was true, was it not? A. Mr. Barker had secured an 
injunction of the formal notice of sale, and that had been heard 
and dismissed. I think that was all the litigation. 

Q. There was a suit pending for the specific performance of the 
contract to compel your company to take the property at $14,000? 
A. That may have "been. I thought the suit was ended before the 
sale. 

Q. Is it not true that an injunction was filed in that suit? A. 
There was an injunction to restrain the first sale. 

Q. Then the court dissolved the injunction and the sale went on? 
A. Yes. 

Q. That was a suit for specific performance, was it not? A. Yes, 
sir. 
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Redirect examination. 

By Mr. Berry : 

Q. What was the amount secured by these two houses? A. 

$ 10 , 000 . 

Q. What interest, if any, had been paid by Mr. Barker since the 
making of that loan ? A. Not a cent. 

Q. What taxes had been paid since the making of the loan ? A. 
At the time of the sale the taxes for 1897 and 1898 were due. 

Recross-exa m i natio n . 

By Mr. Barker : 

Q. How* much interest was due? A. Interest at 6 % from July, 
1896, to the day of the sale. 

126 Q. Was the loan made in 1896? A. Yes, sir. 

L. PIERCE BOTELER. 

Subscribed to before me this 26th day of January, 1900. 

MARGARET M. MURRAY, Examiner. 

Horace B. Clifton, a witness of lawful age produced by and on 
behalf of defendants, having been duly sworn, was examined by — 

Mr. Berry : 

Q. You are a stenographer in the office of Berry and Mipor? 
A. Yes, sir. 

Q. And were on the 28th of December, 1898? A. Yes, sir. 

Q. Were you present at the sale by auction of property, 1108 and 
1110 HSt. N. W., on that date? A. Yes, sir. 

Q. I wish you would state as briefly as possible what took place 
there on that occasion. A. The auctioneer read the description of 
the property to be sold out of his book, and then started to sell the 
same, or cry the same, rather. He was interrupted by a gentleman, 
whom I was afterward told was Mr. Callaghan, and this gentleman 
made a statement. 

Q. Did he take that statement down ? A. I took it down in short- 
hand. I was standing right behind Mr. Callaghan. 

Q. Did you copy it off? A. Yes, sir. 

Q. Examine this paper, please. A. This is what I wrote from 
my notes. 

Q. I wish you would read it. 

Mr. Baker : When did you write that from your notes ? 

127 A. I wrote it the next morning. 

Mr. Baker: Have you got your original notes? 

A. Ido not think I have. I generally destroy my note books. 

Mr. Berry: I offer this in evidence. 

Mr. Baker : I object on the ground that the best evidence would 
be the witness’ personal remembrance of the fact and not a state- 
ment made by him the day after the sale. 

The examiner marked the said paper Defendants’ Exhibit No. 1. 
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Mr. Berry : 

Q. This statement in evidence was copied by you directly from 
your notes, as I understand it? A. Yes, sir. 

Q. These notes were made at the time of the sale and right from 
the mouth of Mr. Callaghan ? A. Right out of the mouth of Mr. 
Callaghan. 

Q. After the statement made by Mr. Callaghan was anything said 
by the auctioneer in regard to title? A. Then he said if there was 
no good title there would be no sale. 

Q. Then what happened ? A. He went on to cry the sale and 
there was a bid made. I think he commenced with a sum — the 
figure I forget, but about $13,000 or $14,000 ; there was a bid made 
by Mr. Bruce of $8,500. 

Q. Who is Mr. Bruce? A. Mr. Bruce is a lawyer who has desk 
room in the office of Berry & Minor. 

Q. Mr. Bruce made a bid of $8,500? A. Yes, sir. 

Q. Then what happened? A. Then the auctioneer cried a little 
longer and there was a did of $9,000. 

Q. Who made that bid ? A. It was made by a man whom 

128 I had never seen before, to my knowledge — a stranger. 

Q. Then what happened? A. The auctioneer cried the 
sale a little longer and Mr. Bruce made another bid of $9,500. 

Q. Then what happened ? A. The auctioneer tried to raise it a 
little more, but did not succeed and knocked it down to Mr. Bruce. 

Q. For $9,500? A. Yes. 

Q. About how many people were present at that sale? A. If I 
remember correctly, there were at least 15 people and possibly 20 — 
that is, adults ; there were a number of children. 

Q. You are not counting those in the 15 or 20? A. No, sir. 

Q. What kind of a day was it? A. Well, it was a very pleasant 
afternoon. It was fair — that is, cloudy, but without looking as if 
it was going to rain. It was rather cool; cool enough to have on 
an overcoat. 

Q. After the sale who did you leave with ? A. I walked down 
11th St. with Mr. Berry, Mr. Bruce, and Mr. Boteler. 

Q. How soon after the sale? A. About five minutes. 

Q. What knowledge have you of Mr. Boteler's stopping at one of 
these houses? A. I remember he went right away and did not 
stop anywhere. 

Cross-examination. 

By Mr. Baker : 

Q. You say the first bid was $8,500? A. Yes, sir. 

Q. Who bid that? A. Mr. Bruce. 

Q. Where was Mr. Bruce standiug? A. He was within a few 
feet of me. 

129 Q. Where was Mr. Boteler? A. Mr. Boteler was also right 
near me. 
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Q. Where was Mr. Berry ? A. Mr. Berry was not far away. 

Q. You gentlemen were all standing together? A. We were all 
within a circuit of 5 or 10 feet. 

Q. Weren’t you closer than that? A. I am pretty sure Mr. Berry 
and Mr. Boteler were as near to me as Mr. Bruce. 

Q. How do you know Mr. Bruce bid $8,500? A. I heard him. 

Q. What did he say? A. He put up his hand and said, “ I bid 
$8,500,” or “ 8,500; ” something of that kind. 

Q.. Who bid $9,000? A. A gentleman who was a stranger to me. 

Q. Where was he standing? A. Within 10 feet of me. 

Q. Where? A. I should say slightly north of directly east. 

Q. Where regarding the curb? A. Not far from the curb. There 
is a curb to the alley, and he was right near that. 

Q. Near whom was he standing? A. There were several people 
around. I remember there was a man leaning against a tree. 

Q. How did this man bid? A. Oh, he just said in a quiet way, 
“ I bid $9,000.” 

Q. You don’t know who he was? A. I haven’t any idea. 

A . Don’t vou know where he came from? A. No, sir. 

Q. Do you know where he went to? A. No, sir. 

130 Q. Have you attempted to find out who he was? A. No, 
sir. 

Q. How was he dressed ? A. I don’t remember his clothing in 
detail, but he was dressed very well ; had an overcoat on. 

Q. What sort of a man ? A. Rather stout and short; not quite 
as tall as I am. 

Q. Smooth face or mustache? A. I think he had a smooth face ; 
pretty sure he did. 

Q. Pretty certain of that? A. Yes, sir ; I am sure he didn’t have 
any whiskers. 

Q. About a mustache, are you certain ? A. I think he had a 
mustache. 

Q. About how old a man was he? A. A middle-aged man; I 
should judge 40 or 50. 

Q. You say it was a pleasant afternoon? A. It was what you 
would call a fair afternoon. ' 

Q. You say it was fair and also that it was cloudy ; what do you 
mean by that? A. I have always understood that it might be fair 
and slightly cloudy. 

Q. When you look in the papers and find the weather report you 
think if it says fair it is slightly cloudy? A. I think the day may 
be cloudy. I think it will not rain. 

Q. Had it been raining any that day? A. 1 do not think it 
had. 

Q. It was right cool? A. Yes, sir. 

Q. Snow ou the ground ? A. No. 

Q. Damp? A. No, sir. 

Q. Take it all in all, it was a pleasant afternoon to have a 

131 sale? A. I do not know about its being pleasant to have a 
sale; it was pleasant for anything else. 
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Q. You say you walked away with Mr. Berry and Mr. Boteler? 
A. Yes, sir, and with Mr. Bruce. 

Q. You haven’t been back there since? A. I have passed by 
there several times. 

Q. Never been to these houses? A. No, sir. 

Q. What called your attention to the circumstances of this sale ; 
have you talked it over with anybody? A. No, sir. 

Q. Haven’t said a word to Mr. Berry about it? A. Oh, I suppose 
so ; in a casual way he asked me if I remembered it. 

Q. And you told him? A. I told him I remembered it. 

' Q. You did not tell him who you saw bid or did not see bid? 
A. No, sir. 

Q. Talked with Mr. Minor about it? A. Never had a word with 
Mr. Minor about it. 

Q. Do you mean to say you never mentioned to anybody from 
the day of the sale who you saw at the sale? A. Oh, a w 7 eek or so 
after the sale I talked it over with Mr. Bruce. 

Q. Any one else? A. No, sir. 

Q. Mr. Berry when he put you on the stand didn’t know what 
you were going to testify to? A. I don’t know what Mr. Berry 
knew. 

Q. Did you tell him? A. No, sir. 

Q. So you never told Mr. Berry that Mr. Bruce made the first bid, 
and that this middle-aged man made tbe second, and that Mr. 
132 Bruce made the third? A. I may have told him. He asked 
me if I remembered the sale. 

Q. When did he ask you? A. Shortly after the sale. 

Q. You dou’t remember any time since the filing of this suit that 
he said a word to you about it? A. No, sir. 

Q. Not since the taking of testimony in Mr. Lambert’s office? 
A. He came into the office the other afternoon and told me they 
were going to take testimony. 

Q. Didn’t ask you what you remembered ? A. He asked me if I 
remembered the sale. 

Q. Didn’t he say anything else? A. I told him what I knew. 

Q. So you have told Mr. Berry since this case was filed who you 
saw at that sale, who bid, and all that went on? A. I don’t know 
about all that went on. 

Q. Now, when I asked you awhile ago if you had talked this 
matter over with anybody, what did you answer no for? A. Be- 
cause I haven’t talked it over with anybody. I just told him what 
I remembered. 

Q. Don’t you call that talkiug it over? A. No, sir. 

Q. Did you ever tell Mr. Boteler what you remembered about it? 
A. No, sir. 

Q. Did you ever hear Mr. Boteler say what he remembered about 
it? A. He was in the office here this afternoon. 

Q. Did you hear him say what he remembered ? A. I was in 
the room part of the time and part of the time was out. 
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Q. I ask you, did you hear him say what he remembered 

133 about the bidding? A. I may have heard part of it. I do 
not recollect. 

Q. What part of it did you hear? A. I do not remember any. 
I think I heard him say there were a number of people at the 
sale. 

Q. Do you know the names of anybody who was there besides 
those you have mentioned? A. No, sir. 

Q. Did you say anything to Mr. Boteler or did you hear Mr. 
Boteler say anything about this middle-aged man ? A. Only what 
he said in here. 

Q. You mean when he was testifying? A. Yes, sir. 

Q. You didn’t hear him say anything prior to that time? A. 
No, sir. 

Q.. Don’t you know this man’s name? A. I haven’t any idea. 

Q. You say he was dressed well? A. Fairly well; as the aver- 
age man dresses. 

Q. Was there anything particular to impress on your mind the 
circumstances of this sale ? Had you ever been to a sale before ? A. 
Oh, yes. 

Q. Have you been to a sale since? A. I do not remember. I 
may have been. 

Q. Before this time, how long had it been since you had been to 
a sale? A. I cannot remember that. 

Q. I ask you again, what is there that makes you remember the 
circumstances of this particular sale? A. Well, it was a sale of the 
firm I was working with, and we all went together. I remember 
that distinctly. 

Q. Is that* the only sale you attended that the firm made since 
you have been in the office. A. I guess it is. I don’t remember 
any other. 

134 Q. Would you remember it if you had? A. I don’t know. 
I have been with this firm ever since it was organized. 


Redirect examination. 

By Mr. Berry : 

Q. Was any bid made by Mr. Boteler? A. No, sir. 

Q. Where is Mr. Bruce, at present? A. Down in Virginia, I 
think. 

Q. Is he at this office? A. He has been here and still has desk 
room here. 

Q. How long since he has been here? A. Over six mouths, I 
think. 

HORACE B. CLIFTON. 

Subscribed to before me this 26th day of January, 1900. 

MARGARET M. MURRAY, Examiner, 
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Harry L. Rust, a witness of lawful age, produced by and on 
behalf of the defendants, being duly sworn, was examined by— ^ 

Mr. Berry : 

Q. State your residence, occupation, and age. A. Office, 608 
14th St. N. W. ; real-estate agent ; age, 38. 

Q. How long have you been in the real-estate business? A. About 
13 years. 

Q. Where? A. In the District of Columbia. 

Q. During the course of your busiuess career have you been en- 
gaged in the purchase and sale of real estate? A. Yes, sir. 

Q. Are you familiar with values in the District of Columbia, and 
particularly in the city of Washington? A. Yes,' sir; I try to keep 
well posted. 

Q. Are you acquainted with premises 1108 and 1110 

135 H St. N. W. t in this city? A. Yes, sir. 

Q. Have you made an examination of these premises? 
A. Yes; I have examined them from the outside, and have been 
in the front rooms of the west one, 1110. 

Q. How many times have you examined them from the outside 
duriug the course of the last 18 months? A. Only once. 

Q. Do you know the size of the lot? A. As shown on the plat 
book, it is 25 feet one inch front on H street by 100 feet depth. 

Q. How is the property improved? A. There are two frame 
dwellings on the front and a brick stable on the rear of the lot. 

Q. What, in your opinion, was the. value of that property on the 
28th of December, 1898? A. It is an exceedingly difficult matter 
to estimate the value of that class of property. I should, of course, 
base my valuation largely on the rental value; what one might ex- 
pect to derive from the property ; also, taking into consideration its 
possible future value in the near future, I do not think that oue 
could safely calculate on a rental of more than $60 a month. The 
improvements are such that they could not be made better, and 
they would require a larger percentage of the income to maintain 
them than a better class of improvements would. The future 
value, I don’t know what it would be; certainly, in that only the 
value of the ground could be counted upon. 

Q. What, in your opinion, is the value of the ground ? 

Mr. Baker : The witness has not yet answered the former ques- 
tion. 

A. As an investment, I don’t believe the property would pay at 
$9,000. I would not like to say that the ground was worth that 
without the improvements. 

136 Q. Has the value of that ground, in your opinion, im- 
proved since Dec. 28, 1898? A. I don’t think it has. 

Q. Do you consider a sale of that property at $9,500 a good sale 
and the full value of the property? A. Yes, sir. 

Q. During your business career have vou ever built houses? A. 
Yes. 
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Q. Have you built houses to any great extent? A. Why, I used 
to build five or six houses every year up to a few years ago ; up to 
about 1895. I built three houses since then, I think. 

Q. I presume your purchases and sales of houses during your 
business career in this city have been very large? A. Not as large 
as I would have liked. 

Q. Well, you have sold a great number of houses? A. Yes; I 
have sold many houses. 

Q. The opinion you have given in regard to this property is based 
upon transactions of a private nature rather than on auction sales? 
A. Yes, sir. 

Q. Are you of the opinion that in selling that property it would 
be best to sell it separately or to sell it as a whole? A. As a whole. 

Q. Do you think there would be any disadvantage in selling it 
separately? A. Yes; I hardly think any one would pay full price 
for a lot 12J feet front. The full lot would be of greater value than 
the two halves. 

Cross-examination. 

By Mr. Baker : 

Q. What is that property worth by the square foot of land ? A. 
I would say about $3.50. 

137 Q. How do you estimate that value? A. The two things 
that would govern me would be, what could be done with the 
property as it is and what one could afford to pay to hold it for a 
future time. 

Q. These houses are on H street between 11th and 12th? A. 
Yes, sir. 

Q. State what you know about sales in that neighborhood. A. 
I haven’t made any sales in that immediate neighborhood. The 
nearest one I made to it was on K street between Ninth and Tenth. 

Q. Do you know of any sales iu the square in which 1110 and 
1108 are situated ? A. Yes; I have kept u private record of all 
sales in that square since I started in business in 1888. 

Q. Of your own personal knowledge, will you tell me of a sale 
you know of occurring in that square, say within the last two or 
three years? A. I only know what the record discloses. I have 
no personal knowledge. 

Q. So that personally you know nothing about auy sales of 
property in this square or of the values paid by any particular per- 
sons? A. I had nothing to do with the sales. 

Q. Suppose you were informed of offers that were made for prop- 
erty iu this square of four, five, and six dollars a foot, would that in 
any way affect your opinion of the value of this particular piece of 
property ? A. That would depend upon the location and size of the 
ground. 

Q. I will ask you if it is not a fact that property in the same sec- 
tion of the city, say in this square, and property three, four, five, or 
six squares away, is of a very different value, notwithstanding the 
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fact that the property may be improved by the same kind of 

138 buildings and be of the same size ? A. Yes. 

Q. So that when you estimate the value of this property 
you are simply estimating the value of the improvements on it and 
not taking into consideration its location? A. I have tried to take 
into consideration its location. 

Q. Well, you cannot tell me of your own personal knowledge its 
value? A. No; I have made no sales in the immediate neighbor- 
hood. I can tell you my idea of its value. 

Q. But you have nothing to base your idea on ? A. Yes ; 1 con- 
sider that I have. 

Q. What? A. What I believe can be done with it to make it 
pay. 

Q. But still without any regard to what property would bring, 
either at public or private sale, in that square? A. Yes; I would 
be governed by what could be gotten for property. 

Q. Still, you don’t know of your own knowledge for what it can 
be bought? A. No ; I dou’t know that I know what property can 
be bought for there. 

Q. How long have you been in the real-estate business? A. 
About 13 years. 

Q. Who have you been associated with ? A. You want the 
whole 

Q. No; just, say, within the last five years? A. I have been 
alone during that length of time. 

Q. Where is your office? A. 608 14th St. 

Q. Have you got an office alone or are you merely in the office 
with somebody else? A. An office of my own. 

Q. How many houses have you sold within the last three 

139 years? A. I don’t know. 

Q. How many within the last year? A. That I don’t 

know. 

Q. Haven’t you got any idea? A. No; not with 

Q. Have you sold any? A. Yes. 

Q. Sold one? A. Yes. 

Q. Six? A. Yes. 

Q. Ten? A. I don’t know. I am not able to reply on that 
basis. 


Redirect examination. 

By Mr. Berry : 

Q. You keep a record, do you not, of all sales made in the city of 
Washington? A. Yes; I might perhaps explain that I keep it in 
this way: I have a book with all the squares numbered. I take 
my record from the court record and have all of the sales back as 
far as 1888. 

Q. Is that the way you keep yourself informed as to values? A. 
That is the object of it. 
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Becross-ex a m i u a t i o n . 

Bv Mr. Baker: 

«/ 

Q. Still, you cannot now remember any sale in this square where 
these houses are situated? A. I looked over my book before com- 
ing here today. I cannot tell you now the number, but there are 
quite a number — I suppose as many as 20 or 25 sales — recorded in 
that book as occurring in this square within the time I have kept 
this record. 

Q. Still, you have no personal knowledge of the value per 

140 square foot of land in this square ? A. None on H St. — yes; 
I think there is, too — a portion of a lot which I suppose may 

either front on H or 12th ; I don’t know which. A portion of the 
lot is on the corner. I don’t know which way it fronts. 

Q. Still, you have no personal knowledge of the value of land per 
square foor in that square? A. My knowledge of the value of land 
there per sq. foot would be made up from the records I have kept 
of sales within that square, and also my general idea of the value 
of property. 

Q. Didn’t you state awhile ago that you had no idea of the value 
of property per square foot in that square? A. No, sir. 

Q. What is your idea of the value of land per square foot in that 
square? A. It depends entirely upon the size of the lot and how it 
is located. 

Q. Well, on H street ? A. That would also depend upon the size 
of the lot, its depth and location. 

Q. Didn’t you state awhile ago, when you said it was worth $3.50, 
that you based your idea on the use the property could be put to, 
and that you did not base your idea on the sales in the neighbor- 
hood ? A. No. 

Q. State to me on what you do base your estimate of the value of 
this property. A. I base my estimate of the value of this property, 
first, upon what I believe to be its rental value, continued in its pres- 
eut shape; second, upon what might be done with the ground with- 
out the improvements, because I stated that I did not think the im- 
provements could be bettered. There are lots of buildings that 
could be changed into something and improved, but these 

141 are not of that character. Then upon the possible future 
use of this property, or land rather, and then upon my infor- 
mation generally obtained of values in this square. 

Q. What information have you of values in this square? A. 
Only the record I told you I have kept and my general knowledge 
of values. 

Q. Can you state what your general knowledge is of values in that 
square ? A. I have already answered that. I don’t want to go over 
the same ground again. 

Q. I want to know your general idea of values. You spoke of 
forming your estimate from the use property could be put to and 
also from your general idea of values in that square. Now, I want 
to know what general idea of values you have of property in that 
square. A. Well, first, I have the record. 
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Q. What does the record show ? A. I don’t remember. I could 
not tell you sale by sale unless I had the book before me. 

Q. So you are not now testifying from anything in that book ? 
A. Not except in a general way. 

Q. But in a general way what do you remember about that book ? 
A. I remember quite a number of sales. 

Q. At how much per square foot? A. I did not figure it out. 

Q. How do you come here and figure it out here? A. I am not 
figuring it out. 

Q. If you have not figured it out per square foot how can you 
estimate value from them? A. I am not governed by these sales 
particularly. 

Q. How far do these sales affect the valuation you put on this 
property? A. They only afford general information to as- 

142 sist me in arriving at what I believe to be the value of this 
property. 

Q. You have no general information or no knowledge of what 
sales were made at per sq. foot? A. Yes. 

Q. Well, what? A. I do not know exactly, but I do know gen- 
erally. There was a sale around on 12th St. 

Q. When ? A. I do not remember the year, but the price ob- 
tained was in the neighborhood of $3 per foot. 

Q. How long ago? ’ A. Oh, within the last three or four years. 
Q. Who to? A. I do uot remember the name of the party. 

Q. What was the size of the lot? A. Don’t remember that. I 
think it was about a 15-foot front bv a depth of less than 100 feet, 
I think. 

Q. Who owned it? A. I do not remember. 

Q. Aud your knowledge of that was obtained merely from the 
court record? A. Yes. 

Q. And not from any personal knowledge of what really hap- 
pened at the time?. A. No. 

Q. Did you compute what the property brought per square foot? 
A. Roughly. 

HARRY L. RUST. 

Signed by examiner, Margaret M. Murray, with consent of coun- 
sel for both parties. 

Thereupon the parties adjourned to meet again at the same place 
Wednesday, Jan. 24, 1900. 

143 Washington, D. C., 
Wednesday, January 24 th, 1900 — two o’clock p. m. 

The parties met, pursuant to adjournment, at the office of Berry 
& Minor, Fendall bldg., city. 

Present on behalf of complainant: Mr. Baker. 

Present for defendant: Messrs. Berry & Minor. 

Present also examiner, witnesses, and Mr. D. O’C. Callaghan. 
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Whereupon W. V. R. Berry, a witness of lawful age, being duly 
sworn, was examined by Mr. Minor. 

Q. You were one of the attorneys for -the defendant in the suit of 
James W. Barker against The Mutual Fire Insurance Company of 
the District of Columbia for an injunction and specific perform- 
ance? A. I was. 

Q. Were you present at the sale which took place December 28, 
1898? A. 1 was. 

Q. Will you detail in your own wav what took place at that sale? 
A. I left our office in company with Mr. Bruce and Mr. Clifton, the 
stenographer in our office, and proceeded to 1108 H St. On arriv- 
ing there I met Mr. Boteler, secretary of the insurance corn- 
144 panv, and had a short consultation with him in regard to 
the bidding. About ten minutes after my arrival on the 
spot the bidding began. The auctioneer began to cry the sale — 
that is to say, he began to read a description of the property, when 
he was interrupted by Mr. Callaghan, who made a statement which 
has been here put in evidence. After the statement was made I 
told the auctioneer to announce that the title should be good or 
there should be no sale. This was done by the auctioneer, who then 
proceeded to cry the sale. As usual, the auctioneer began with a 
high sum, which I do not remember now, but it was somewhere 
around $15,000, and gradually dropped it. When he got down to 
$8,500, there having been no bid whatever up to that time, I in- 
structed Mr. Bruce to make a bid at that figure, and Mr. Bruce bid 
$8,500. This bid was called by the auctioneer for several minutes, 
and a bid was then made by a man who was unknown to me of 
$9,000. The auctioneer continued to cry $9,000 for some time, ask- 
ing for higher bids, and in a minute or so I instructed Mr. Bruce to 
bid $9,500. Mr. Bruce did bid $9,500. The auctioneer attempted 
to get a higher bid for some time. He even asked a bid of $50 over 
the amount last bid, but no bid was obtained higher than $9,500, 
and afterward the property was knocked down to Mr. Bruce for 
$9,500. Mr. Bruce was of course representing the Mutual Fire 
Insurance Company for me. 

Q. What kind of a day was it? A. The day was a good day. 
It was a cold day, but it was a fair day for a sale. 

Q. Was there any reason in your opinion why the sale should 
have been postponed on account of the weather? A. None what- 
ever. 

245 Q. You have been trustee in a number of sales, I take it? 
A. Yes; I have. 

Q. And as trustee in equity cases ? A. Yes ; also. 

Q. Was this sale made after the dissolution of the injunction in 
the suit for specific performance? A. Yes ; it was. 

Cross-examination. 

By Mr. Baker: 

Q. The statement made by Mr. Callaghan was true, was it not ? 
A. What statement — the one he read out there ? 


DISTRICT OE COLUMBIA VS. JAMES W. BARKER. 79 

Q. Yes. A. There had been a suit for specific performance 
brought by Mr. Barker against the company, and a temporary in- 
junction had been issued restraining a sale which had been previ- 
ously advertised. After the temporary injunction had. been dis- 
solved, the court holding that there was no reason why the sale 
should not take place, the property was thereafter readvertised, and 
the sale took place. 

Q. The suit was still pending? A. It was. 

Q. And the court in dissolving the injunction said that the suit 
itself was a Us pendens , did it not? A. I think not. I do not re- 
member ativ such statement. 

mj 

146 Q. You say a man unknown to you bid $9,000. Can you 
describe this man? A. lean only say he was a stoutish 

man with a reddish face. I have never seen him since. That is 
about all I can say. 

Q. What did he appear to be doing there? A. Standing about 
as a number of people were. There were 15 or 20 people there. 

Q. Where was he standing? A. Standing near the curb. 

Q. How near the alley, if at all ? A. Yes; he was not far from 
the alley, but I could not tell you how far. 

Q. Had you ever seen this man before ? A. Never. 

Q. Have you ever seen him since ? A. Never. 

Q. Would you know him if you should see him again ? A. I do 
not think I should. 

Q. You say lie bid $9,000? A. He did. 

Q. How do you know he did? A. I heard him plainly. 

Q. What did he say ? A. He said, $9,000. 

Q. Was it at the suggestion of anybody there that he bid $9,000? 
A. Not to my knowledge; certainly not at the suggestion of any 
one on behalf of the company. 

Q. That is what I was asking about. Did Mr. Boteler or Mr. 
Bruce or you suggest that he should bid? A. Oh, no; he 

147 had nothing whatever to do with the company. 

Q. Who else was there? A. Mr. Clifton and Mr. Bruce, from 
this office ; Mr. Boteler, from the office of the company ; young Mr. 
Duncanson, and Mr. Weeks, I think his name is, Mr. Duncanson’s 
crier; Mr. Callaghan, and I suppose there were a dozen or more 
men about there. 

Q. Was there any other man there that looked anything like 
this man you have described ? A. I could not say that. 

Q. Mr. Edmonston was there? A. He was there. I did not 
know him at the time, but I remember him. He was not the man 
who made the bid. 

Q. What sort of hat did this man have on ? A. I could not tell 
you. 

Q. Can you tell how he was dressed? A. I have no idea. 

Q. The only thing you know is that he was a thick-set man and 
had a reddish face? A. That is all I know. My attention was 
called to him when he made that bid. It was called away after- 
ward, and I did not see him again. 
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Q. He did not bid any more after that ? A. No ; there were no 
other bids. 

Redirect examination. 

By Mr. Minor : 

Q. Did you see anything wrong about the sale or the manner in 
which it was conducted ? A. Nothing whatever. 

148 Q. Was there anything said by Judge Cox, in dissolving 

the injunction in this case in which the first sale was adver- 
tised, as to whether a sale of the property should not take place ? 
A. Nothing. On the contrary 

Mr. Baker: That is hardly material; it is a question of law. 
The Witness : I have already testified to that. 

Q. On leaving the sale that day with whom did you walk away ? 
A. I walked away with Mr. Boteler, Mr. Bruce, aud Mr. Clifton. 

Q. Did you go into the premises at all? A. No ; I did not. 

Q. Did Mr. Boteler? A. None of us did; we all walked off im- 
mediately after the sale. 

WALTER V. R. BERRY. 

Subscribed to before me this 9th day of February, 1900. 

MARGARET M. MURRAY, Examiner . 

149 James F. Oyster, a witness of lawful age, produced by 
and on behalf of the defendant, being duly sworn according 

to law, was examined bv — 

Mr. Berry : 

Q. What is your occupation? A. I am a merchant. 

Q. You are a resident of the District of Columbia? A. Yes, sir. 
Q. Have you lived here long? A. All my life. 

Q. You were trustee in a deed of trust from James W. Barker to 
the Mutual Fire Insurance Company — Samuel C. Wilson and James 
F. Ot'ster, trustees? A. Yes, sir. 

Q. Did you make sale of that property at any time under the 
trust? A. Yes, sir. 

Q. Do you know the date? A. I do not know that I do. It was 
during the Christmas holidays — I think about the 27th or 28th — of 
the year 1898. 

Q. You made sale in pursuance of an advertisement? A. Yes, 
sir. 

Q. You signed that advertisement? A. Yes, sir. 

Q. Had the property been previously advertised ? A. Yes. 

Q. Why did not the sale take place? A. I think on account of 
inclement weather. 

Q. I mean prior to that time was not a sale advertised for 

150 October? A. Yes; I think it was postponed two or three 
times. 
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Q. Were there any legal proceedings against the trustees in Oc- 
tober? A. I don’t recollect that. 

Q. Were not the trustees enjoined from making a sale? A. I 
don’t recollect. 

Q. On the day the property was sold, do you recollect the state 
of the weather, whether good or bad? A. Well, at the time of sale 
in the afternoon, my recollection is that it was quite cold and dis- 
agreeable. 

Q. Was there any reason why the sale should not have been made 
on that day? 

Mr. Baker: I shall have to enter an objection to any question 
which asks why the sale should not have taken place. The witness 
should only be asked to state the facts. 

A. I think not. 

Q. How many were present at the sale? A. I think there was 
about a dozen or fifteen. 

Q. Will you tell in your own way what was doue at the sale? 
A. When I got there the bell was ringing, I think. When it 
stopped, Mr. Duncansou, who was the auctioneer, announced the 
sale and read the advertisement, stating that it was sold uuder a 
deed of trust, and the bidding started at some figure. I don’t recol- 
lect now just how high it was, but it dropped down to $8,500. Some 
young man whom I did not know, but whom I afterward under- 
stood was representing the company, made a bid. 

151 Q. What was his bid ? A. $8,500. 

Q. What was done then ? A. It was cried at that for a 
few minutes and then some gentleman there — probably not quite as 
heavy as I am ; he may have been a little taller — bid $9,000. 

Q. Did you know him? A. No, sir. 

Q. Was he in any w r ay connected with the company? A. Not 
that I know of. He was a stranger to me. Then there was a bid 
of $9,500, I think, by the same young man. Mr. Callaghan had, 
by the way, interrupted the auctioneer and given notice that who- 
ever bought the property would buy it under litigation. Mr. Berry, 
I think it was, announced that it would be a clear title or no sale. 

Q. For what was the property knocked down? A. $9,500. 

Q. The Mutual Fire Insurance Co. became the purchaser? A. 
So I understood; that this young man was bidding for them. 

Q. You executed a deed in pursuance of that sale? A. Yes, sir. 

Q. To whom ? A. The Mutual Fire Insurance Co. 

Q. Was there anything wrong in the manner in which the sale 
was conducted ? A. I did not see anything wrong. 

Q. Were you in collusion with the company or any one in connec- 
tion with the company ? A. Not at all. I was simply acting 

152 under their instructions to sell the property. 

Q. Was the sale in all respects fairly conducted ? A. I 
should say so. 

Q. As a matter of fact, was it? A. Yes, sir. 

Q. Do you consider the price obtained for the property a fair one 
or a good one ? 

11— 991a 
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Mr. Baker: T object because it does not appear that the witness 
has any knowledge which would enable him to answer the question. 

Q. Have you ever dealt in real estate here? A. Yes, sir; I have 
bought property. 

Q. You have lived here all your life? A. Yes, sir. 

Q. Are you familiar with the values of real estate? A. No; I 
cannot saythat I am familiar with them. I have my own ideas of 
the value of property. 

Q. What, in your opinion, was that property worth at the time 
of this sale ? 

Mr. Baker: I object on the ground that the witness by his own 
testimony has shown that he is not competent to testify as to the 
value of real estate. 

A. My judgment is that the property brought all it was worth. 

Q. Were you ever at any time approached in regard to the man- 
ner in which the property should be sold? I mean as to whether 
the houses should be sold separately or as a whole. A. I do not 
think so. 

153 Q. Do you know the frontage of that property ? A. I did 
know it at the time, but I do not recollect it now. I remem- 
ber that it was a rather narrow front for two houses. 

Q. In your opinion, would it have been more advantageous to 
have sold the property singly or as a whole? A. From what I 
could see of the property, I should say as a whole, by all means. 

* 

Cross-examination. 

By Mr. Baker : 

Q. What is property worth a square foot in the square in which 
this property is situated ? A. I don’t know. 

Q. Have you no idea of values in that neighborhood? A. Not of 
the ground. 

Q.. Do you mean to say there was a man, a strauger to you, bid 
$9,000 on this property ? A. Yes, sir. 

Q. How did he bid? State exactly what happened. A. I have 
no more recollection than that there was a man there that bid 
$9,000. 

Q. What did he say? A. I think he said $9,000. 

Q. What sort of a looking man was he? A. In what respect? 

Q. Weil, as to size, beard, or no beard, mustache. A. My recol- 
lection is that he was a man not quite as heavy as I am, a little 
taller, and I think he had a little mustache. 

154 Q. I shall have to ask you how heavy you are. A. About 
225 pounds. 

Q. How was this man dressed and where did he stand ? A. I 
don’t know how he was dressed. He stood near the tree. 

Q. Did he have a reddish face or not? Do you remember? A. 
I think he was of a rather florid complexion, if I remember rightly. 

Q. You were approached several times on the day of sale to post- 
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pone the sale, were you not ? A. I was particularly on this day. 
I don’t remember about other days. 

Q. Was it not represented to you that it was the holiday seasou, 
and that no one would come out to bid? A. It was represented to 
me that it was the holiday seasou, and that Mr. Barker had com- 
pany in his house, and that it would be rather embarrassing for him. 

Q. And you agreed to postpone it? A. I don’t know that I 
agreed to it. I rather favored it out of consideration to Mr. Barker. 
I thought a little time would make no difference. 

Q. Mr. Barker was a member of this Mutual Fire Insurance Co.? 
A. I don’t know whether he was at that time or not. He had 
been. 

Q. Did you go to see any of the officers of the Mutual Fire In- 
surance Company or communicate with any of them to have this 
sale put off? A. I think I talked with one of them. 

155 Q. With whom? A. Mr. Boteler. 

Q. Don’t you recollect that some of them agreed to have 
it put off ? A. No, sir. 

Q. You do not know that they did not? You say you do not 
recollect. A. I don’t think they agreed — me. I rather think I 
was alone in the matter. 

Q. Is it not true that Mr. Wilson did? A. I don’t know. 

Q. Didn’t Mr. Wilson come to see you with Mr. Barker? A. He 
was to see me once or twice about it. I don’t recollect whether at 
that particular time or not. 

Q. You are not in the real-estate business ? A. No, sir. 

Redirect examination. 

By Mr. Berry : 

Q. Did Mr. Boteler bid on the property ? A. I do not think so. 
My recollection is that there were only three bids on the property, 
two by this young man and one by the large man. I asked who 
this young man was, and some one — I don’t recollect whether Mr. 
Boteler or Mr. Wilson — told me he was representing the company. 

' JAMES F. OYSTER. 

Signed by examiner. 

MARGARET M. MURRAY, Examiner. 

156 Charles C. Duncanson, a witness of lawful age, produced 
by and on behalf of defendant, having been duly sworn, was 

examined by — 

Mr. Berry : 

Q. You are a resident of the District of Columbia ? A. Yes, sir. 
Q. An auctioneer? A. Yes, sir. 

Q. How long have you been engaged in the business of auctioneer? 
A. Myself since 1873. 

Q. Plave you ever been engaged in the real-estate business, so far 
as the sale and purchase of property is concerned? A. Oh, yes; 
always. 
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Q. Did you make sale of a part of lot 10, square 219, on H St. 
between lltli and 12th? A. Yes. 

Q. When? A. I made the sale December 28, 1898. 

Q. Under what conditions was the property sold? A. Under a 
deed of trust. 

Q. Was there previous public advertisement? A. Yes; several 
times. 

Q. When was the first advertisement? A. October 28, 1898. 

Q. The sale to take place when? A. It was first advertised 
October 17th, I should have said ; the sale to take place October 
28th. 

157 Q. Why was it not sold October 28th? A. (Reading:) 
Withdrawn by order of trustees; restraining order. 

Q. At what date was it next advertised? A. (Reading:) Read- 
vertised; sale to take place December 19, 1898; postponed on ac- 
count of weather until December 21st. 

Q. What took place December 21st, 1898? A. I went up on De- 
cember 21st and met Mr. Barker and Mr. Callaghan, and owing to 
the condition of the weather we thought it best to put it off. I 
asked their consent. I told them that it was a rather bad day for 
it. They acquiesced and accordingly it was postponed. 

Q. Postponed from the 21st until the 28th? A. Yes, sir. 

Q. The sale took place on that day ? A. Yes, sir. 

Q. For what did the property sell and to whom? 

(Witness looked over a book of entries which he had with him.) 
I see I have made some mistakes in what I have said. What I 
propose to testify is that on October 28th there was a restraining order 
issued and a readvertisement made December 6th for a sale to take 
place December 19. That was postponed until December 22d on 
account of the weather, and on the 22d it was postponed until the 
28th. On the 19th was the "time I had the conversation with Mr. 
Callaghan and Mr. Barker. 

Q. The property was sold on December 28th? A. Yes; it was 
sold on the 28th. 

Q. To whom? A. To M. G. Bruce. 

158 Q. Were you present at the time of the sale? A. I was 
not. 

Q. Are you reading from your record made at the time of the 
sale? A. Yes, sir. 

Mr. Baker: Then I object to this testimony. The records of 
Mr. Duncanson are not admissible in evidence unless he made them 
himself at the time the event happened. 

Q. The records you have read from here — were any part of them 
made by yourself? A. Yes, sir; all except the last. 

Q. What is the size of the lot? A. I think 25 ft. front by 100 
feet and \ inch deep. 

Q. How is it improved? A. By two frame structures. 

— . Is there anything on the rear portion of the lot ? A. An old 
frame building. 
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Q. What in your opinion is the value of the property? A. The 
two frame houses have been built, I guess, ever since I was born, 
except the fronts. There has been a new front put to it and two 
bay windows, making two houses of the structure. The value of 
the structure I don’t think is — I would not give $500 for it. 

Q. Was a sale of the whole property at $9,500, in your opinion, a 
good sale? A. Yes, sir. 

Q. Do you think it would have been more advantageous to have 
sold the houses singly or as a whole? A. You could not have sold 
them singly. 

159 Q. Do you think it would have been more advantageous 
to have sold them singly.? A. No. 

Cross-examination. 

By Mr. Baker : 

Q. Why could you not have sold them singly? A. Well, accord- 
ing to the building regulations now, I believe you can’t build any- 
thing less than 14 or 16 foot front. 

Q. You don’t know that those building regulations have been held 
null and void, do you ? A. No ; I do not. 

Q. You say that there is only an old frame stable on the rear of 
these premises? A. Yes ; on the rear. There are these two frame 
houses on the front. 

Q. What is ground worth a foot in that square ? A. Well, as 25- 
foot front it is not worth as much as it would be at 30-foot front. 

Q. Well, how much is it worth a foot in that square? A. That 
is according to how much you have. 

Q. Well, what is 25-foot front worth in that square ? A. By what 
depth ? 

Q. A depth of 100 feet? A. No improvements? 

Q. Yes. A. About $3.00. 

Q. On what do you base your estimate? A. On what property 
has been sold for. 

160 Q. Do you know of any sales in that section ? A. Yes. 

Q. When? A. I sold some there myself, I think. 

Q. When? A. About 1896. 

Q. What part of the square? A. Just west. 

Q. Who did you sell it for? A. I really forget. 

Q. To whom did you sell it? A. I cannot tell you that now. If 
you give me time I can get it from my records. 

Q. Did you sell it at public auction? A. Yes. 

Q. Under a deed of trust? A. Yes; I have sold property iu the 
square west of that, between 12th and 13th. 

Q. When ? A. About 1898 ; that is a better square than this. I 
sold it then in that square for $2.53 a sq. foot, and a three-story brick 
bay window on it, to Charlie Thorn. 

Q. Now, iu this particular square, the ground that you sold, was 
it vacant grouud ? A. Which? 

Q. The property in this same square that this property is 
situated ? A. No. 
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Q. What was the size of the lot? A. Which square are you 
speaking of? 

Q. I am speaking of the property you say you sold situated in 
the same square in which the property involved in this suit is 

161 situated? A. I think that was a piece of property of Mr. 
Phil. Wilson’s. I am not certain, though. I would prefer to 

consult my records. 

Q. f just want to know do you remember anything about the size 
of the lot you say you sold in 1896 which was situated in the same 
square with this property ? A. No ; I think the church owns on 
the east and Mr. Barker owns on the west of the alley. Mr. Wil- 
son’s property is west of the church and east of Mr. Barker’s. I 
think there is a piece of property intervening between his and 
Barker’s. 

Q. Allot yoar testimony in regard to these different' sales was 
taken from that book? A. No; I looked at that book simply to 
refresh rnv memory. 

Q. How long have these houses of Mr. Barker’s been built? A. 
As I said in the beginning, I think at about when I was born. 

Q. That is indefinite, Mr. Duucanson. A. Well, you can judge 
that is about 50 years. 

Q. Do you own any property on H St. near this, property ? A. 
Oh, yes; considerable in and near it. 

Q. How near do you own any property to this property? A. I 
think I answered in my first examination that there was a differ- 
ence in prices in different squares. 

Q. I ask you how near do you own any property to this property 
of Mr. Barker’s ? A. On H St. near Ninth. 

162 Q. This is H between 11th and 12th? A. Yes. 

Q. Is property more valuable on H near 9th than on H 
between 11th and 12th ? A. Oh, considerably ; and between 12th 
and 13th it is more valuable than between 11th aud 12th. 

Q. So that between 11th and 12th it is not as valuable as between 
9th and 10th or between 12th and 13th ? A. Yes; because it will 
not sell so well if you want it for a business location. 

Q. Is it not true that all this street is going to be a business street? 
A. Yes; in the course of time. 

Q. What is property worth on H between 9th and 10th at the 
present time? A. About $3 per foot. 

Q. Would you take that for your property there? A. No; I am 
not selling. 

Q. What is your property worth there ? A. That is something I 
must decline to auswer. I don’t care to sell. 

Mr. Minor: I object to the question as irrelevant, and instruct 
the witness he need not auswer it. 

Q. Why do you decline to auswer? A. Simply because my 
property is not for sale. 

Q. If your property was for sale what would it be worth ? A. I 
do not know. 


CHARLES C. DUNCANSON. 
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Signed by examiner. 

MARGARET M. MURRAY, Examiner. 

163 William H. Duncanson, a witness of lawful age, produced 
by and on behalf of the defendant, having been duly sworn, 

was examined — 

By Mr. Minor : 

Q. What is your occupation? A. I am with C. C. Duncanson. 

Q. As an auctioneer? A. As his clerk. 

Q. Were you present at a sale made of a part of lot 10, square 
319, on December 28, 1898? A. Yes, sir. 

Q. Did you conduct that sale? A. I did not. 

Q. In what capacity w r ere you there? A. Simply to help the 
auctioneer out. 

Q. Please state what happened. A. Mr. Weeks, who was Mr. 
Duncanson’s salesman, cried the sale. We had a nice crowd there, 
possibly fifteen people, if not more. The bidding was brisk and the 
property brought a good price. 

Q. What kind of a day was it? A. A cold and clear day. There 
might have been some little clouds, but it was not rainy or any- 
thing of that kind. 

Q. What was the character of the persons present? A. Business 
people; looked like they came for the purpose of buying the prop- 
erty if they could get it cheap enough. 

Q. How many bids were there? A. Three or four. 

164 Q. For what was the property started ? A. I do not re- 
member. I judge about $8,500. 

Q. At what was it knocked down ? A. $9,500. 

Q. To whom ? A. Mr. Bruce. 

Q. For whom? A. I understood for the Mutual Fire Insur- 
ance Co. 

Q. Who else bid besides Mr. Bruce? A. Well, there was a gen- 
tleman there, a stranger to me ; in fact, I did not know Mr. Bruce, 
who made the first bid; after it was knocked down he gave me his 
name and then I knew who it was. 

Q. Who else do you say bid? A. A stranger. 

Q. Do you know whether he had any connection with the com- 
pany or not? A. I never saw him before or since. I don’t know 
anything about him. 

Q. What was his bid? A. $9,000, I thiuk. We do not make 
memorandums of each bid as they go along. 

Q. Was there anything said by Mr. Callaghan in regard to the 
sale? A. Mr. Callaghan made a statement soon after the salesman 
commenced to read the advertisement. 

Q. To what effect? A. I do not remember. I think I was busy 
at that time figuring out the expenses of the sale. 

Q. What was done by the auctioneer after the statement 

165 of Mr. Callaghan ? A. Mr. Berry instructed the salesman to 
go ahead and sell the property. 
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Q. Did you see anything wrong or unfair in the conduct of the 
sale? A. I saw nothing different from any other any other auction 
sale. 

Q. Do you know of the existence of any fraud or collusion be- 
tween the trustees and the company? A. Nothing whatever. 

Q, The property was sold in bulk ? — . . 

§Q. Do you know the size of the lot ? A. 25 feet one inch by 100 
feet deep. 

Q. How improved ? A. By two three-story frames. 

Q. Have you had occasion to sell much real estate? A. When 
my uncle was not present I have gone out with salesmen, but T have 
not had much experience. 

Q. In your opinion, was the sum realized for that property a fair 
one ? 

Mr. Baker: I object on the ground that the witness from his own 
statement is incompetent to testify as to the value of real estate. 

A. Well, I have only the right to sa} T this, that I would not have 
given that for it if I was to buy it for my own purposes. 

Q. Have you been present or assisted Mr. Duncanson in many 
sales? A. Not a- great many. 

Q. You have conducted sales in the absence of Mr. Duncanson? 
A. Yes. 

166 Q. In the absence of Mr. Duncanson ? A. No ; not 
many. 

Q. You say you would not have bought this property in vourself 
for $9,500? A. No. 

Mr. Baker: He said for his purposes. 

Q. Have you dealt extensive!}' in real estate? A. Oh, a little. 

Q. You are the owner of real estate in this District ? A. Iam 
one of the owners, a part owner. 

Q. Have you attended many sales during the last four or five 
years — auction sales, I mean ? A. No ; from the mere fact that I 
left my uncle to take charge of my grandfather’s estate as trustee. 

Q. I mean in any capacity have you attended many auction sales 
in this District ? A. Yes. 

Q. As compared with others you have attended, what have you 
to say as to the number of people present at this sale? 

Mr. Baker: I object to Mr. C. C. Duncanson’s interrupting the 
witness. 

Mr. Minor: Mr. Duncanson is not interrupting the witness; he 
is simply talking to counsel. 

A. There were more people at that sale than at some we have had 
recently. I recollect two sales recently in which there was not a 
single bid. 
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Cross-examination. 

By Mr. Baker * 

Q. I suppose yau sold the property when you did not 

167 have a single bid? A. No, sir; it was bid in. 

Q. Bid in ? A. What I mean to say is there was no bid 
by outsiders. The trustees bid. 

Q. You say this sale was a fair one ? A. I do. 

Q. Did you ever see an unfair sale? A. You ought to come 
down to our place some time and see how we do. 

Q. I ask you did you ever see an unfair sale of real property? 
A. No. 

Q. You say the bidding was brisk and there was a nice crowd ? 
A. Yes. 

Q.. Do you call three or four bids brisk bidding? A. I do, espe- 
ciall y when you go out to sales and cannot get an outside bid. 

Q. You have attended sales where there was absolutely no out- 
side bids at all? A. I have; yes. 

Q. Now, in this sale, how many bids were there? A. Well, Mr. 
Bruce made the first bid, this stranger made the second, and Mr. 
Bruce made the third. 

Q. What about the fourth bid ; you said something about four 
bids? A. I suppose there were three or four. 

Q. What are you testifying to here, suppositious or facts? A. I 
try to give you facts. 

168 Q. I ask you how many bids there were at this sale. A. 
Three or four; three of which I can recollect. The other I 

cannot. 

Q. Who was this man who made the second bid ? A. I told you 
a stranger. 

Q. What sort of a lookiug man was he? A. He was a man of 
medium height, rather red face; stood ou the curbstone. 

Q. Near where? A. Right near the alley there. 

Q. How was he dressed ? A. That I did not make any record 

of. 

Q. What was his bid? A. $9,000. 

Q. How did he bid it? A. Just the same as anybody else 
would. 

Q,. Did he call out $9,000? A. The auctioneer asked him for 
$9,000 and he nodded his head. People as a rule do not come out 
and name their figures. 

Q. The auctioneer asked him for $9,000 and he merely nodded 
his head. That was the bid ? A. Yes. 

Q. You are positive he did not do anything but nod his head when 
the auctioneer asked him for $9,000? A. Yes. 

WILLIAM H. DUNCANSON. 

Signed by examiner. 

MARGARET M. MURRAY, Examiner. 

Thereupon the parties adjourned to meet again Friday, Jan. 26, 
1900, at 11 a. m., at same place. 
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169 Washington, D. C., Friday, Jan. 26, 1900 — 11 a. m. 

The parties met, pursuant to adjournment, at office of Berry and 
Minor, Fendall bldg., city. 

Present for complainant, Mr. Baker; present for defendant, Mr. 
Berry. 

Whereupon Charles Weeks, a witness of lawful age, produced 
by and on behalf of defendant, having been duly sworn, was ex- 
amined by — 

Mr. Berry : 

Q. What is your occupation ? A. Auctioneer, sir. 

Q. With what firm? A. Different firms ; anybody who requires 
an auctioneer. 

Q. On December 28, 1898, did you cry a sale for Mr. Duncansou? 
A. I did. 

Q. By whose authority did you conduct that sale? A. Mr. Dun- 
can son’s. 

Q. Where were the premises ? A. On H St. 

Q. Do you remember the number ? A. 1108 and 1110, I think. 
Q. What was the character of* the buildings? A. Two frame 
buildings adjoining each other. 

170 Q. What took place at the sale? A. I rang the bell, and 
the time having elapsed we commenced the sale. 

Q. Then what happened ? A. The property was put up and 
offered. 

Q. Do you recollect an objection of any kind being made to the 
sale? A. I think Mr. Callaghan made some objection. What it 
was I don’t remember. 

Q. What announcement was made after that by you? A. I pro- 
ceeded to sell the property. 

Q. I want to direct 3 r our attention to this particular. Do you 
remember anything being said about a good title? A. The title 
was to be good or there was to be no sale. 

Q. Who announced that? A. I was authorized to announce it. 
Q. And you did so? A. Yes, sir. 

Q. What took place then? A. I put the property up. 

Q. How many bids were made? A. I think about three. 

Q. Do you recollect what the first one was? A. Mr. Bruce, I un- 
derstood his name was, attorney for the company, started the prop- 
ert} r , I think, for $8,500. 

Q. You began the price at about what? A. Oh, I was endeavor- 
ing to get the ideas of the people. 1 started the property at $15,000 
and brought it down to $11,000 or $10,000. 

171 Q. You ran it down to $8,500? A. Yes, sir. 

Q. After this bid of $8,500 what happened ? A. I had 
another bid of $9,000. 

Q. Who made that bid? A. A stranger to me. He stood at the 
corner of the alley. 

* Q. You say he was a strauger to you, and that he bid $9,000? 
A. Yes. 
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Q. What happened after that ? A. The property was raised $500 
more, I think, by Mr. Bruce. 

Q. Were any other bids made after that? A. No. 

Q. Then the property was knocked down to whom? A. To Mr. 
Bruce, as I understood, attorney for the company. 

Q. For $9,500? A. Yes. 

Q. How many people were present at that sale? A. There must 
have been 15 or 18 or 20 people ; something like that. 

Q. What was the character of those people? A. Miscellaneous; 
mostly business people; people who. generally attend sales of that 
character. Sometimes these biddings are surrounded by lots of col- 
ored people. We did not have any of that kind there. 

Q. What kind of a day was this? A. Clear day, I think, aud 
very cold. 

Q. What kind of a day was it for a sale? A. You could not ex- 
pect a better da} 7 , sir. 

172 Q. It has been stated in evidence for the complainant that 
no sales of property should be made between the months of 

November and March ; what is your opinion on that subject? A. 
I never heard that question raised before. I should say have sales 
from the first day of January to the last day of December if the 
weather was clear. I don’t think the months make any difference. 

Q. What circumstances were there attending that sale that would 
make it unfair in any way? A. I noticed noue. 

Q. What objection is there to the time between Christmas aud 
New Year’s for a sale? A. None that I know of. 

Cross-examination. 

By Mr. Baker : 

Q. Who was this stranger that bid at this sale? A. As I say, he 
was a stranger to me. 

Q. What sort of a looking man was he? A. So far as I remem- 
ber him now, he was a rather tall gentleman. 

Q. Any moustache or not? A. 1 think he had. 

Q. Was he of a reddish face or not? A. That I could not tell 
you. 

Q. You don’t remember very much about him or what he did 
look like? A. Hardly anything. I know he was a tali gentle- 
man. 

Q. You have cried a good many sales? A. Yes, sir. 

173 Q. Is there anything that impresses this sale on your mind 
more than any other one? A. Not particularly, that I re- 
member. 

Q. How do you remember so specifically in regard to the bids at 
this sale? A. I generally make a private memorandum. 

Q. Have you refreshed your memory in regard to this sale? A. 
I have to a certain extent. 

Q. How? A. By consulting the record. 

Q. Did you talk to Mr. Berry or Mr. Minor about it ? A. No, sir. 
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Q. You did not say a word to them about it? A. About the sale? 
Q. Yes. A. Except this morning. 

Q. Before you testified this morning, you did talk with them 
about it? A. A few words. 

Q. How did this man bid? A. What man ? 

Q. This stranger — what was his bid ? A. I think $9,000. 

Q. Now, how did he bid that? A. Why, like most people; 
people generally bid with a nod. You very seldom find people 
speak out. 

Q. When you called for $9,000 he nodded to you and you went 
on with $9,000, and then Mr. Bruce bid $9,500? A. So far as I re- 
member. 

Q. Would you kuow this man if you were to see him again? A. 
I would not. 

174 Q. Where was this man standing? A. He was standing 
on Ii St., as I remember it, near the alley ; out on the curb. 

Q. Are you positive he bid? A. Iam, sir; to the best of my 
knowledge, he did. 

Q. And immediately on the $9,000 bid, or soon thereafter, Mr. 
Bruce bid $9,500 ? A. Yes. 

Q. You knocked the property down to him ? A. Yes, sir. 

Q. Your object was to get three bids on this property? A. My 
object is generally to get all I can. 

Q. You always get three bids at these trustees’ sales? A. Yes, 
sir ; most always. 

CHARLES WEEKS. 

Signed by the examiner. 

MARGARET M. MURRAY, Examiner. 

175 Thomas Dowling, a witness of lawful age, produced by 
and on behalf of defendant, having been duly sworn accord- 
ing to law, was examined by — 

Mr. Minor : 

Q. How long have you been engaged in business in this city ? 
A. Over 25 years. 

O. Do you know the property 1108 and 1110 H St. N. W., being 
two frame houses ? A. Yes; Ido. 

Q. I believe I did not ask you your business? A. I am an auc- 
tioneer. 

Q. Have you during your career as an auctioneer during the last 
two or three years made any sales in that vicinity or nearby these 
premises? A. I have. 

Q. What sales have you made there within the last year ? A. 
The nearest I came to it is property on 13th St., between G and H, 
No. 720 13th St. 

Q. When was this sale? A. The 12th of June, 1899. 

Q. What kind of premises were these? A. A large three-story 
brick building. 

Q. How many feet of ground ? A. I think 2,435. 
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Q. What did it sell for? A. $10,600. 

176 Q. Did you regard that as a good sale? A. A fair sale, 
fine company, good day, well attended. 

Q. Have you made auy other sales in that vicinity? A. I made 
one December 20th, 1899. 

Q. Where? A. On the 1 corner of 13th and H Sts. 

Q. What did the property sell for? A. $28,100. 

Q. What was the size of the lot? A. 67 by 81J feet deep. 

Q. How improved? A. Improved by two large three-story 
frame buildings and one three-story brick building and a little 
building in the rear that was used for an office. 

Q. What was the character of this property ? A. Good. 

Q. Was it residence or business property? A. Residence, but it 
could be easily converted into business property. 

Q. You say you are familiar with the property 1108 and 1110 H 
H St. Would you regard a sale of that property for $9,500 as a 
good sale ? 

Mr. Baker: Objected to as leading. 

A. I think it is a fair sale. 

'Q. From your experience as an auctioneer, do you know of any 
reason why a sale should not take place during the months of Janu- 
ary, February, or December? A. I do not. 

Q. Is there any reason why a sale should not take place 
377 during the holidays? A. None that I know* of. 

Q. Have you ever made sales during the holiday season? 
A. Yes. This sale I spoke of was made in the month of December — 
December 20th. On December 27th I made a sale in Le Droit 
park. 

Q. The premises you spoke of at the corner of 13th and H Sts., in 
what square are they? A. Did I say 13th and H? Oh, no; I made 
a mistake in referring to the premises as situated at 13th and H Sts. 
I meant 9th and H — 801,803, and 805 9th St. 

Q. Then the property fronts on 9th St. ? A. It is at the corner 

of 9th and H. 

Q. Is it business property at that point? A. It is business all 
around there. This is mostly used for residence property. 

Q. Is the property adjoined by business property ? A. The whole 
neighborhood is used for business property. 

Cross-examination. 

By Mr. Baker : 

Q. On FI St. between 11th and 12th there is some business prop- 
erty? A. Yes; but not much. 

Q. That street is becoming a business street to some extent? A. 
Yes; all streets up there are becoming business streets more or 
less. 

178 Q. What do you mean by “ up there ” ? A. H and G. 

Q. Did you ever make a sale in this particular square where 
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these houses are situated ? A. I think not. I have not looked back 
over my book, but I have no recollection of having made one. 

Q. Ever. make a sale of any property on H St. between 11th and 
12th? A. Not to my knowledge. I may have done so. 

Q. When you say this was a fair price for this property, on what 
do you base your statement? A. On property I have sold at other 
points — at 9th and H and on 13th between G and H. 

Q. You know T nothing of the value of property per square foot in 
this particular section ? A. I do not. 

Mr. Minor : 

Q. Did you give the number of square feet in the property at 
Ninth and H ? A. I can give it to vou — 5,477J. 

THOMAS DOWLING. 

Signed by examiner. 

MARGARET M. MURRAY, Examiner. 

Mr. Baicer: It is admitted that the suit at law pending against 
Mr. J. W. Barker for the deficiency between the amount for 

179 which the property sold and the amount due the Mutual Fire 
Insurance Company is for $2, 778.40. It is further admitted 

that the temporary injunction granted in the equity suit of James 
W. Barker agaiust The Mutual Fire Insurance Company, equity, No. 
— , was dissolved before the sale of the property 1108 and 3110 H 
St. N. W., which took place in December, 1898, but that the suit for 
specific performance was then pending. 

Mr. Minor : Counsel for defendant announced their testimony 
closed. 

Thereupon the parties adjourned. 

MARGARET M. MURRAY, Examiner. 

180 “Defendants’ Exhibit No. 1.” 

* 

“Audience: 

“I am requested to announce by Mr. James S. Barker” 

(Interruption by auctioneer.) 

“For the benefit of any intended purchaser, Mr. James S. Barker 
has requested me to announce that the property which is about to 
be sold is in litigation ; that a suit has been entered against its sale, 
and that the suit is now pending in the supreme court of the Dis- 
trict of Columbia. The suit is entitled ‘ Barker vs. The Mutual Fire 
Insurance Company/ and is No. 19857, in equity. 

“Any buyer will, of course, be involved in this litigation.” 

The above statement was made by Mr. Daniel O’C. Callaghan at 
the sale of property No. 1108 and 1110 H street N. W., on Wednes- 
day, December 28th, 1898, before the sale took place. 
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181 Testimony in Rebuttal. 

. Filed March 19, 1900. 

In the Supreme Court of the District of Columbia. 

James W. Barker ) 

vs. > Equity. No. 20498. 

The Mutual Fire Insurance Company. j 

Testimony in rebuttal. 

Washington, D. C., Friday, March 16, 1900 — 8 p. m. 

# 

The parties met, pursuant to notice, at the office of Lambert & 
Lambert. 

Present for complainant, Mr. Wilton J. Lambert. 

Present for defendant, Mr. Benjamin Minor. 

Whereupon D. O’C. Callaghan, recalled as a witness for com- 
plainant, was examined — 

By Mr. Lambert : 

Q. You have stated you were present at the sale of this property 
in December, 1898, concerning which we are now litigating. Tell 
us if you heard the testimony of the defendants in this cause given 
several weeks ago, including that of Mr. Weeks, Mr. Duncanson, 
and Mr. Boteler, as to a party being there and bidding on 

182 this property other than the associates of Mr. Berry aud the 
officials of the company. A. I heard that testimony. 

Q. If I recollect rightly, they said that a certain gentleman was 
there present of medium height, rather stout, who it was alleged 
made the bid on this property between the first and the third bids. 
Will you state whether or not that occurred? A. That did not 
occur. 

Q. Did you see the gentleman to whom they reierred in their 
testimony as having made such a bid ? A. I did. 

Q. Will you state if you know who he was? A. Not by name 
but by the circumstances I know who he was. 

Q. You remember him? A. I do. 

Q. Have you seen him since? A. I have not. I have seen one 
of the others who was beside him whom the auctioneer assumed he 
got a nod from. 

Q. You say the gentleman did not make a bid ? A. Neither of 
the two bid. 

Q. Look at this gentleman present now and state if he was pres- 
ent at that time. A. He was. 

Q. Did he make a bid ? A. He did not. 

Q. Are you positive that no other bids were made except the ones 
you referred to in your testimony on direct examination? A. lain. 
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183 Cross-examination. 

By Mr. Minor : 

Q. How many persons were present on the day of sale? A. 
About four or five persons. 

Q. Positive about that? A. What would be understood by four 
or five persons, outside the trustees. 

Q. That is not what I asked you. I asked you how many persons 
were present, if you know ? A. Outside of those officially connected 
with the sale 

Q. How many were present, Mr. Callaghan? I need not repeat 
the question. A. About ten persons. 

Q. Will you uame them, if you cau? A. The two trustees, 
Oyster and Wilson, Mr. Berry, counsel for the insurance company ; 
two young men in his office; Mr. Boteler, secretary of the com- 
pany; Mr. Edmonston, and there were about two other strangers. 

Q. You were there? A. Yes, sir. 

Q. This gentlemen present, Mr. Stevens, was there? A. He came 
there after the first bid. 

Q. Then there were more than ten? A. No; I guess if you will 
count over those I have named you will find there were about ten. 
According to my recollection and enumeration there were about 
eleven persons, the 8 or 10 having been increased by this gentle- 
man here, Mr. Stephens, and the gentleman who got out of his (Mr. 
Stephens’) cab. 

184 Q. During the sale of this property, while it was being 
cried by the auctioneer, how many were present at the sale, 

if you know? A. Not over ten persons. 

Q. You mean to say there were not more than ten persons there? 
A. I do. 

Q. Will you name those persons again ? A. The two trustees, 
Oyster and Wilson, Mr. Boteler, Mr. Berry, and two young men 
from his office, Mr. Edmonston, and two other men that I did not 
know; that made the audience until the bidding began. 

Q. I asked you how many were there during the course of the 
sale. A. Then two others came as bystanders. 

Q. How many would that make? A. That would make eleven. 

Q. You do not count them? A. Oh, yes. 

Q. Do you mean to say that 12 people were ail who were present 
during the sale of the property that afternoon ? A. Yes, sir. 

Q. You are positive of that? A. According to my best recollec- 
tion. 

Q. There may not have been any more? A. I do not think so. 

Q. Where were you standing? A. Directly in front of the prop- 
erty offered for sale ; by the porch. 

Q. What was your position as regards the crowd and the auc- 
tioneer? A. I was probably two yards to the eastward of 
385 the auctioneer and face to face with him. 

Q,. Were there any people around you or were you stand- 
ing by yourself? A. I was standing practically by myself. I think 
trustee Oyster was by me. 
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Q. Were there no others around you ? A. The others were rather 
toward the curbstone, on the sidewalk. 

Q. Was your position such that you could see everything that 
went on ? A. I faced the audience. 

Q. How many bids were made ? A. Two bids. 

Q. Do you swear positively that there were only two bids made? 
A. I do. 

Q. How were those made? A. In the manner heretofore de- 
scribed in the testimony. The first bid was made by one of the 
young men with Mr. Berry. 

Q. How did he make his bid? A. Oh, he announced the sum of 
$8,500, I believe, after it was run down from a higher to a lower 
price. 


Q. Who made the next bid ? A, There was no other bid made 
except that made by Mr. Boteler. 

Q. Did you not heretofore testify that Mr. Boteler made a bid of 
$9,000? A. Yes; which was the closing bid. 

Q. Was that the closing bid ? A. To the best of my recollection, 
that was the closing bid. 

186 Q. $9,000 was the closing bid. You are positive of that? 
A. I think I am. 

Q. Do you know who bought the property? A. Mr. Boteler did. 
Q. On whose bid ? A. On Mr. Boteler’s bid. 


Redirect examination. 

By Mr. Lambert : 

Q. If this property was knocked down at $9,500 who would you 
say made that bid ? 

Mr. Minor: I object to a hypothetical question being put to the 
witness. We want the facts in this case. Mr. Callaghan' states that 
he was present; that he faced the audience and saw everything that 
was going on. He has qualified himself on his own statement to 
testify as as to the fact and not to answer hypothetical questions. 

Q. Are you positive that the last bid was for $9,000 ? A. No, 
sir; I have said the last bid was made by Mr. Boteler; whether it 
was for $9,000 or $9,500, it was Mr. Boteler who bid. I have quali- 
fied my statement by saying there was no intermediate bid. It was 
Mr. Boteler who bid. 

Q. When you spoke of ten or twelve people being present, are you 
including in that the general rabble who attend these sales by way of 
children and half-grown boys? A. No, sir; there were a number 
of such people on the outskirts there, but those were no part 
187 of the audience of the sale. They probably stood as far as 
fifteen or twenty feet to the westward of the sale party. 

Q. You are speaking in that connection of possible bidders and 
people not connected with the sale ? A. Yes, sir. 
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Recross-exami nation. 

By Mr. Minor: 

Q. How many bids were made ? A. There were two bids made. 

Q. And Mr. Boteler made the last bid ? A. Yes, sir. 

Q. Did you not heretofore testify that the property was knocked 
down to Mr. Bruce? A. No. To the best of mv recollection, it was 
Mr. Bruce who made the starting bid. At the starting the first bid 
was made by the young man in Mr. Berry’s office, whom I am in- 
formed was Mr. Bruce. 

William H. Stephens, a witness produced by and on behalf of 
complainant, being duly sworn, was examined by — 

Mr. Lambert : 

Q. Where do you live ? A. 227 13 St. S. W., Wash., D. 0. 

Q. What is your business? A. I am a driver, sir. 

188 Q. How long have you lived in Washington ? A. Since 
1868. 

Q. How long have you been a driver? A. Since 1883. 

Q. Were you engaged in that occupation in December, 1898 ? A. 
Yes, sir. 

Q. Do you remember what you did on the afternoon of Decem- 
ber 28, 1898? A. Yes, sir. 

Q. What did you do on that occasion? A. I was up in front of 
the Arlington. Two gentlemen hired my cab and I drove them 
around a couple of hours or a little over. 

Q. Where did you drive them? A. From the Arlington as far 
as 13th and H Sts. Then they got out and got a drink ; and 
there was an auction sale going on ou H St. near 13th. They 
stopped there and one of them got out and went into the crowd. 
After while his friend asked me to tell him to get back in the car- 
riage. I got down off the box and went after him. After he came 
back I got on the carriage and drove off. 

Q. Was that sale between 11th and 12th? A. Between 12th and 
13th, I think. 

Q. Somewhere between 11th and 13th? A. Yes, sir; on the 
south side. 

Q. You say you drove them to the south side and one of them 
got out aud you sat on the cab while he got out, and then you got 
out and went over to where he was? 

Mr. Minor: Objected to as leading. 

A. Yes, sir. 

189 Q. Did you know either one of them before they rented 
this cab of you ? A. Perfect strangers. 

Q. How long did you remain at that sale? A. I think about 
five minutes. 

Q. Was the sale being cried while you were there? A. I think 
it was, sir. 


DISTRICT OF COLUMBIA VS. JAMES W. BARKER. 


99 


Q. Did you see the bidding? A. No, sir; I heard them crying 
out the bidding, but I did not see it. 

Q. Did you see your friend who got out make any bid? A. No, 
sir ; I did not. He might have made a bid before 1 got to him. 

Q. How far were you from him on the cab? A. About as far as 
from here to the corner of the house. 

Q. Plain view? A. I drove him up. He jumped out where the 
people were; presently his friend asked me to jump down and tell 
him to come to the carriage, which I did. 

Cross-examination. 

Bv Mr. Minor : 

1/ 

Q. You say you did not know either of these gentlemen? A. 
No, sir ; 1 did not. 

Q. Did you ever see them before? A. No, sir; never before or 
since. I drove them after this to the Pennsylvania depot. 

Q. About what time did you leave the Arlington? A. I judge 
about three or half past. 

190 Q. Where did you take them first? A. Well, the first 
place I took them was to the Shoreham. They got drinks; 

then 1 took them to 13th and H Sts. They got out and got a drink 
there. They made ine get down and go in and get a drink with 
them. In passing the sale one of them hollowed for me to stop, 
which I did, and one of them got out. 

Q. Now, what time was it you left the Arlington with them? A. 
What time was it the sale came off? Then I can get to it. 

Q. No; I want you to tell me what time you left the Arlington. 
A. Some time along about three o’clock. 

Q. Then you went to the Shoreham? A. Yes, sir. 

Q. How long did you stay at the Shoreham? A. About half an 
hour, I guess. They met some friends there. 

Q. Then you went to 13th and H Sts.? A. Yes, sir. 

Q. How long did you stay there? A. Fifteen or twenty min- 
utes. 

Q. Then you drove them to the sale? A. They went past the 
sale and seen it and stopped. 

Q. Do you know what day this was? A. No, sir. 

Q. Do you know what month? A. December, I guess. 

Q. You don’t know that? A. Not positively, because I didn’t 
take any recollection of it. 

191 Q. You don’t know whether it was in December or July? 
A. No ; it wasn’t July; it was in the fall. 

Q. The fall of the year; what year? A. 1898, I guess, because I 
know it wasn’t last year. 

Q. 1897? A. No ; it was 1899, 1 guess. I know I haven’t been 
drinking anything for over a year, and I was drinking then. 

Q. Were you under the influence of liquor then? A. I wasn’t 
sober by a jugfuU, and I wasn’t tight. I knew what I was doipg. 

Q. After you left 13th and H Sts. where did you drive to the 
sale ? A. Bight on down H St. 
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Q. Sure of that? A. I think so. 

Q. Between what streets was the sale taking place, to tlie best of 
your recollection? A. It might have been between 12th and 13th, 
or it might have been between 11th and 12th; somewhere on the 
south side of H St. 

Q. How far from the saloon ? A. Might have been a square, 
probably. To tell you the truth, it was somewhere on H St. be- 
tween 11th and 13th. 

Q. Why do you sav between 11th and 13th? Didn’t you fix it 
as between 11th and 13th because Mr. Lambert asked you if it was 
between 11th and 13th? A. Yes, sir. 

Q. Don’t you now fix it as between 11th and 13th because of that 
question and not because of your recollection ? A. I am satisfied 
it was somewhere along there. 

Q. Now, according to your best recollection, between what 

192 streets was it? A. I thought it was between 12th and 13th. 

Q. You say when you drove up the sale was being cried? 
A. Yes, sir; being cried. 

Q. And one of these gentlemen got out? A. One of them got 
out. 

Q. In which direction were you driving? A. Going east. 

Q. Then, what did you do ? A. I stopped the carriage. 

Q. Did you stop in the same place you were when he got out of 
the carriage ? A. The same place. 

Q. Didn’t you drive on further? A. I drove fifteen or twenty 
feet beyond the sale. 

Q. East or west ? A. East of it. 

Q. Was your back toward the audience? A. Yes, sir. 

Q. You stopped there a few minutes? A. Yes; his friend asked 
me to get down and get him to come to the carriage. 

Q. How loug did you remain there before this gentleman asked 
you to go and get this friend to come back to the carriage ? A. It 
might have been a minute. I know I was not there long. 

Q. During that minute, or minute and a half, in which direction 
were you facing ? A. East. 

193 Q. You didn’t see what this gentleman who got off the 
carriage did ? A. No, sir. 

Q. And then you got down and got him ? A. Yes, sir. 

Q. Did he go with you? A. Yes; he was there a half minute 
after I asked him; not longer, I think. 

Q. How were you dressed that day? A. I had my working 
clothes on ; my summer livery coat. 

Q. What color is that ? A. Blue. 

Q. The same color you have on now? A. Yes. 

Q. What kind of a hat did you have on? A. I wore a dark 
straw ; that is the kind liverymen wear in summer. 

Q. Do you know whether or not these gentlemen were residents 
of this city? A. No, sir; strangers. 

Q. How do you know it? A. Because 1 have never seen them 
since. I always stand there at the Arlington. 
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Q. Is that the only reason you know it? A. Yes, sir. 

Q. You didn’t hear them say whether or not they were strangers ? 
A. Oh, no. 

Q. You simply say they were strangers because you never 

194 saw them before or since? A. No, sir. 

Q. You cannot say whether they were strangers or not? 
A. No ; I could uot say. They might have been residents of the 
city, but they got on the train and went away that day. 

Q. You don’t know whether this gentleman who got out and 
went into the crowd made a bid or not ? A. No, sir. 

Q. He might have made a bid ? A. He might have. 

Redirect examination. 

Bv Mr. Lambert : 

u 

Q. Are you positive this did not occur last December — that is, 
the December just past? A. Oh, no, sir ; it did not occur then. 
As I just stated, I was drinking at the time I drove them around, 
and I haven’t been drinking for fourteen months. 

Q. This past December was 1899. What is your recollection as 
to its having been iu December, 1898? A. I have just stated I was 
drinking at the time it occurred and I wasn’t drinking last Decem- 
ber. 

Q. Were you able to drive that day ? A. Oh, yes. 

Q. How sober were you ? A. Sober enough to drive. I was 
drinking, but I was sober enough to get my team out the way when 
I had to pull up. 

195 Q. Do you remember anything along H St. there by which 
you can locate about where this sale took place — any 

church ? A. So far as I can recollect, it was a frame house. 

Q. Was it on the corner of an alley ? A. It was in the center of 
the square. I did not notice any alley. 

Q. Did you notice a church along there anywhere? A. There is 
a church at the southwest corner of 11th and H Sts. 

Q. Is there any on the corner of 12th? A. No, sir; not at the 
corner of 12th and H. 

Q. Do you remember whether this was anywheres near that 
church? A. Really, I did not notice the church that day. 

Q. Would you swear it was between 11th and 12th or 12th and 
13th? A. To my best recollection, I think it was on the south side 
of H St. between 12th and 13th. 

Q. That is your best recollection? A. Yes, sir; I think it was. 
Q. Would you be positive of that? A. Oh, I would not swear to 
it. I have no interest in it. 

•Q. Do you remember how far you had gone from that saloon 
when you stopped? A. I thought it was almost in a diagonal across 
the street from that saloon. I know I hadn’t left the saloon long 
before I heard the bell ringing. 

Q. You remember after you had gone a little ways you heard the 
bell ringing? A. Yes, sir. 
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196 Q. How about the livery you had on that day ; you say it 
was summer livery? A. Yes, sir. 

Q. How does that differ from the livery you have on now ? A. 
Summer livery is shorter than this. It only comes down to the 
knee. 

Q. What sort of buttons did you have on? A. Black buttons. 

Q. Did you have any conversation with these meu as to where 
you should take them? A. The first place we stopped was at the 
Shoreham. 

Q. Did you take them to see any of the sights or any of the 
public buildings? A. No; of course I went to the Capitol after- 
ward. I had them out about two hours or two and a half ; just 
driving around. 

Q. Do you know whether they had ever been to Washington be- 
fore or not? A. No, sir. 

Q. Do you know whether they were stopping at the Arlington ? 
A. They were stopping at the Arlington because they took their 
two little grips from there. 

Q. Ever seen them since ? A. No, sir. 

Q. Do you know whether or not the sale was begun before you 
got there ? A. I don’t think the sale was. 

Q. The auctioneer was still talking? A. Yes, sir. 

WILLIAM H. STEPHENS. 

Subscribed to before me this — day of . 

Signed by examiner with consent of counsel. 

197 D. O’C. Callaghan recalled. 

Bv Mr. Lambert : 

Q. You were present and heard the testimony for the defendants 
taken ? A. Yes, sir. 

Q. You heard the testimony in regard to the man who was sup- 
posed to have made the bid. Will you state whose description that 
fits? A. That corresponds to Mr. Stephens. 

Q. Was Mr. Stephens the gentleman they had reference to when 
thev claim the bid was made? A. Yes. sir; that is the man. 

Q. I believe you have said he made no bid ? A. He made none. 

Q. I believe you also said the man that accompanied him did not 
bid? A. He did not, because I made particular observation of his 
stopping and getting out and coming to the curbstone and pausing 
for a minute, and of Mr. Stephens coming after him and his getting 
into the cab again. 

Q. You remember Mr. Stephens at the sale? A. Oh, yes. Mr. 
Stephens and I exchanged the compliments of the day. We have 
known each other, I guess, for twenty years. 

Q. You are positive Mr. Stephens was there? A. Yes, sir. 

Q. Did Mr. Stephens appear to be sober or intoxicated on that 
day? A. Oh, sober. A driver can carry a good load before it 
reaches his brain or paralvzes his muscles. 

D. O’C. CALLAGHAN. 
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Signed by examiner. 

Subscribed to before me this — day of 


Counsel announced testimony closed, and parties adjourned. 
198 Decree. 


Filed April 9, 1900. 

In the Supreme Court of the District of Columbia. 
James W. Barker, Complainant, ") 


vs. 


The Mutual Fire Insurance Company f T -r* • . AT OA/tAO 

of the District of Columbia, James F. f InE( l ult - v - No. 20498. 


Oyster, Samuel C. Wilson, Trustees, De- 
fendants. 


The above-entitled cause coming on for hearing upon the plead- 
ings and testimony of both sides, and having been argued and sub- 
mitted to the court by counsel for the complainant and the defend- 
ants respectively, and having been fully considered by the court — 
It is, this 9th day of April, A. D. 1900, ordered, adjudged, and 
decreed that the sale made by the above-named trustees to the de- 
fendant company upon the 28th day of December, A. D. 1898, 
of the premises and houses known as 1108 and 1110 H Street 
northwest, in the city of Washington, District of Columbia, be, 
and the same hereby is, set aside and for naught held ; that the 
deed for said property given by said trustees to said company in 
pursuance of said sale, the same being recorded in Liber No. 2355, 
at folio No. 233 et seq., of the land records of the District of 
Columbia, be, and the same hereby is, set aside, cancelled, and 
for naught held ; that said defendant, Mutual Fire Insurance 
Company, be, and the same hereby is, restrained and permanently 
enjoined from prosecuting any of the several suits at law 
199 agaiust the complainant mentioned in the bill of complaint 
in this cause, and from ever hereafter prosecuting any suits 
at law against the complainant on account of said alleged sale of 
December 28th, 1898; and it is hereby ordered, adjudged, and de- 
creed that the above-named trustees shall sell said property at public 
auction, after giving at least twent}' days’ previous notice of the 
time, place, and terms of such proposed sale in some newspaper 
published daily in the city of Washington at least three times in each 
week (Sundays excepted) and on the day of sale; that the terms of 
said sale shall be one-third cash and the balance in one and two 
years, to be secured by deed of trust upon the property, with interest 
at the rate of six per centum per annum ; that said trustees shall re- 
port their proceedings herein to the court with all convenient speed, 
and their accounts, as well as all other matters of accounting, are 
reserved for reference hereafter to the auditor. 
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From the foregoing decree the defendant in open court prays an 
appeal to the Court of Appeals of the District of Columbia, which 
is granted^ and the amount of the appeal bond is fixed in the 
penalty of one hundred dollars. 

A. B. HAGNER, 

Asso. Justice. 


Memorandum. 

April 14, 1900. — Appeal bond filed. 
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Supreme Court of the District of Columbia. 


United States of America, \ 

District of Columbia , ) ss ' 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 
to 199, inclusive, to be a true and correct transcript of the record, 
as prescribed by rule 5 of the Court of Appeals of the District of 
Columbia, in cause No. 20498, equity, wherein James W. Barker 
As complainant and The Mutual Fire Insurance Company of the 
District of Columbia et al. are defendants, as the same remain- 
upon the files and of record in said court. 

In testimony whereof I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 30th .day of April, A. D. 1900. 

JOHN R. YOUNG, Clerk. 

Endorsed on cover : District of Columbia supreme court. No. 
991. The Mutual Fire Insurance Company of the District of Co- 
lumbia, appellant, vs. James W. Barker. Court of Appeals, District 
of Columbia. Filed May 3, 1900. Robert Willett, clerk. 



